SooperKanoon - India's Premier Online Legal Search - sooperkanoon.com

Rakesh Kumar Vs. State of Jharkhand Through the Principal Secretary Urban Development Department
and Ors

Rakesh Kumar Vs. State of Jharkhand Through the Principal Secretary Urban Development Department
and Ors

SooperKanoon Citation : sooperkanoon.com/76475

Court : Jharkhand

Decided On : Aug-05-2016

Appellant : Rakesh Kumar
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Judgement :

1 L.P.A.N0.2190f2016 Againstthejudgmentandorderdated26.04.2016passedinW.P.(C)No.13400f2016 Rakesh

Kumar, son of Shri Pradip Kumar Modi, Resident of Bara
Chowk,P.OGiridih,P.S.GiridihTown,DistrictGiridih,PIN815301 Appellant Versus
1.Stateof]harkhand,throughthePrincipalSecretary,Urban
DevelopmentDepartment,ProjectBuilding,Dhurwa,POandPS Dhurwa,Ranchi834004,DistrictRanchi
2.DeputyCommissioner,Giridih,POandPSGiridih,DistrictGiridih, PIN815301
3.PresidingOfficercumAdditionalCollector,Giridih,POandPS Giridih,DistrictGiridih,PIN815301
4.GiridihMunicipalCouncil(GiridihNagarParishad),throughits
ExecutiveOfficer,havingitsofficeatGiridih,POandPSGiridih, DistrictGiridih,PIN815301

5.ShriMukeshSahu,sonofShriBasoSaw,ResidentofRazzak
Chowk,Pachamba,POPachamba,PSGiridhTown,DistrictGiridih

6.Smt.RaniDevi,wifeofShriS.Verma,ResidentofKoireTola,PO Pachamba,PSGiridihTown,DistrictGiridih
7.ShriShakilAkhtar,sonofMd.MumtazMirza,Residentof
Bisanpur,OppositePetrolPumpStation,POPachamba,PSGiridih Town,DistrictGiridih

8.Smt.MayaDevi,wifeofShriNiranjanRay,ResidentofKrishna
Nagar,Alkapuri,POGiridih,PSGiridihTown,DistrictGiridih
9.Smt.FirdowshParveen,wifeofMd.IslamQueraise,Residentof
Bhandaridih,NewRoad,POGiridih,PSGiridih,DistrictGiridih
10.ShriAmitBadriyar,sonofLateAshokMadriyar,Residentof
ShastriNagar,POGiridih,PSGiridihTown,DistrictGiridih
11.Smt.PunamBarnwal,wifeofShriSurendraBarnwal,Residentof
NewOldTelephoneExchange,CourtRoad,POGiridih,PSGiridih, DistrictGiridih
12.Smt.SunitaDevi,wifeofShriAjaySaw,ResidentofDoctorLine,
Makatpur,POMakatpur,PSGiridihTown,DistrictGiridih
13.Smt.NeelamJha,wifeofSriAjayKantJha,ResidentofChiraya
GhatRoad,Giridih,POGiridih,PSGiridinTown,DistrictGiridih
14.Smt.MunniDevi,wifeofShriShankarPandit,ResidentofMasan
GhatRoad,Barmasia,POGiridih,PSGiridihTown,DistrictGiridih
15.ShriSunitKumar,sonofShriShivPrakashRam,Residentof
B.B.C.Road,NearBajrangChowk,POGiridih,PSGiridihTown, DistrictGiridih
16.ShriChaitaDas,sonofLateBhattuDas,ResidentofMohlichuwa,
NearKiranPublicSchool,Giridih,POGiridih,PSGiridihnTown, DistrictGiridih
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17.ShriChandraDevYadav,sonoflateDeviYadav,ResidentofDarji Mohalla,POGiridih,PSGiridihTown, DistrictGiridih
18.Smt.GangaDevi,wifeofShriVijayPilania,ResidentofTiranga

Chowk,KaliMandaRoad,Giridih,POGiridih,PSGiridihTown, 2 DistrictGiridih
19.Smt.RitaChourasia,wifeofShriNareshChourasia,Residentof
GardenaGali,BabhanToliRoad,Giridih,POGiridih,PSGiridih Town,DistrictGiridih
20.ShriBabulPrasadGupta,sonofLateHanumanPrasadGupta,
ResidentofPoliceLineRoad,Barwadih,POGiridih,PSGiridihTown, DistrictGiridih

21.ShriBijenddraYadav,sonofSriDevNandanSinghYadav,
ResidentofTundiRoad,OppositeofMansarowarHotel,Giridih,PO Giridih,PSGiridihnTown,DistrictGiridih
...Respondents  ForAppellant :Mr.SumeetGadodia,Advocate = Mr.PremPujariRoy,Advocate  FortheState
:Mr.RajeshKumar,G.P.V Mrs.ShwetaSingh,J.CtoG.P.V ForRespondentNos.5t021 :Mr.R.N.Sahay,Sr.Advocate,
Mr.YashwardhanSahay,Advocate Mr.AnkitVijay,Advocate Mr.AshutoshPd.Joshi,Advocate PRESENT CORAM
:HON'BLEMR.JUSTICEVIRENDERSINGH,CHIEFJUSTICE HON'BLEMR.JUSTICESHREECHANDRASHEKHAR
C.A.V.on25/07/2016 Pronouncedon:05/08/2016 PerShreeChandrashekhar,).

Legality of the No Confidence Motion initiated against the
appellantwritpetitioner(hereinaftertobereferredaspetitioner)was challenged before the Writ Court on the
grounds of absence of the conditionprecedent under Rule 3(1) and breach of Rule 3(8) of
JharkhandMunicipal(ProcedureforconductofNoConfidenceMotion
againstDeputyMayor/ViceChairperson)Rules,2014.Holdingthat,the procedure prescribed and followed in the
matter of No Confidence Motion does not appear to suffer from any vice of arbitrariness, unreasonableness
or violation of Principles of Naturaljustice,theWritCourtdismissedthewritpetition. 2.
Factswhicharenotindisputearesummarizedhereunder;
ElectionforGiridihMunicipalCouncilwasheldinthemonthof February/March, 2013. The election was held in
termsof Jharkhand MunicipalAct,2011,forelectingWardCouncillorsfor30constituencies
underGiridihMunicipalCouncil. Thepetitionerwasdeclaredelected 3
fromWardNo.25underGiridihMunicipalCouncil. UnderSection26 post of Mayor/Chairperson is filled up
through direct election and Deputy Mayor/ViceChairperson is elected by the elected Councillors from
amongst themselves. The petitioner was elected Deputy Mayor/ViceChairperson of Giridih Municipal Council
and the Electoral OfficercumDeputy Commissioner, Giridih issued certificate dated 04.05.2013. A proposal for
initiating No Confidence Motion against the petitioner was submitted on 23.02.2016 by 16 Ward
CouncillorstotheExecutiveOfficerofGiridihMunicipalCouncil,whoon
thesameday,videletterdated23.02.2016forwardedthesaidproposal to the Deputy Commissioner, Giridih for
initiating the proceeding of NoConfidenceMotionagainstthepetitioner.On25.02.2016,theDeputy
CommissionerauthorisedoneAjayShikariKachhap,AdditionalCollector, Giridih to act as Presiding Officer, for
conducting the proceeding of NoConfidenceMotion.Misc.CaseNo.020f2016was,thus,instituted for the said
purpose. It appears that letter dated 25.02.2016 of the Deputy Commissioner was received by the Additional
Collector on 29.02.2016,whovideorderdated03.03.2016constitutedadmember
EnquiryTeamtoenquireintothebasisforNoConfidenceMotion. A
reportwassubmittedon05.03.2016,onthebasisofwhichthePresiding
Officer(MunicipalCouncil)cumAddtionalCollector,Giridihformedan opinion to convene a meeting for discussion
and voting on the NoConfidenceMotion.ThePresidingOfficerfixed14.03.2016,thedate for the aforesaid
purpose. The petitioner received notice dated
05.03.20160n06.03.2016.Intheaforesaidbackground,contendingthat initiation of No Confidence Motion was in
breach of Rule 3(1) of JharkhandMunicipal(ProcedureforconductofNoConfidenceMotion against Deputy
Mayor/ViceChairperson) Rules, 2014 and thus, void
abinitio,thepetitionerapproachedtheWritCourt,however,asnoticed above,unsuccessfully.

3. Heard the learned counsel for the parties and perused the documentsonrecord. 4. Mr. Sumeet Gadodia, the
learned counsel for the petitioner 4 assailed the impugned order dated 26.04.2016 passed in W.P.(C)
No0.13400f2016,interalia,onthefollowinggrounds: (i) Amendments in the Rules of 2014 which were



notifiedon22.10.2014andGazettedon5.11.2014are  notpartofthe2014Ruleandtheaforesaidamendments are
deemed to be repealed/substituted by the Rules publishedintheOfficialGazetteon11.02.2015. (ii) The No
Confidence Motion initiated against the petitionerlacksthefundamentalconditionforinitiating a No Confidence
Motion against the Deputy Mayor/ ViceChairperson. (iii) The NoConfidenceMotion washeldbeyondthe
statutory period of 15 days and hence, deemed to be lapsed. (iv) The validity of the Rules of 2014 cannot be
challenged by the respondent in the Letters Patent Appealpreferredbythepetitioner,and,inanycase,since
thereisnoseparatechallengebytherespondentstothe Rulesof2014,thisCourtcannotadjudicatethevalidity
oftheRules. 5. Percontra,Mr.R.N.Sahay,thelearnedSeniorCounsel
fortherespondentnos.5to21reiteratingthestandtakenbeforethe  WritCourt,contendedthat: (i) Once the
amended Rules were notified on 22.10.2014andpublishedintheGazette,irrespectiveof its incorporation in the
Rules of 2014, it became operativewitheffectfrom22.10.2014. (ii) Formulation of Rules is a Legislative function
whereas, publication of the Rules is an Executive function. (iii) Thereisnoviolationofstatutoryprovisionunder
Rule 3(8) of the Rules of 2014 in as much as, the Presiding Officer convened the meeting for 5 No Confidence
Motion within 15 days from receipt of communicationon29.02.2016. (iv) There is no pleading on the issue of
breach of Rule 3(8) of the Rules of 2014 nor there is a finding returned by the Writ Court on the said issue and
therefore,thepetitionercannotcanvasthisissueinthe instantLettersPatentAppeal. 6.
Onthebasisofthepleadingsofthepartiesandtherival ~ contentions,thefollowingissuesariseforourconsideration:
(@) Whethertheamendmentswhichwerenotifiedon 22.10.2014 and published in Official Gazette would govern
the initiation of No Confidence Motion against thepetitioner? (b) Whetherthereissufficientfoundationlaidbythe
petitioner to canvas breach of Rule 3(8), and if yes, whetherthespecialmeetingconvenedforNoConfidence
Motionagainstthepetitionerwasinbreachofthesaid Rule? 7. Thereisnodisputethatproceedingforremovalofthe
DeputyMayor/ViceChairpersonisregulatedintermsofjharkhand
Municipal(ProcedureforconductofNoConfidenceMotionagainst
DeputyMayor/ViceChairperson)Rules,2014,andtheruleswhich
areinvoguewerepublishedinjharkhandGazetteon11.02.2015. TheboneofcontentionisRule3(1).
Anotificationwasissuedon 28.08.2014wherebyinexerciseofpowersconferredunderSection
590(1)r/wSection30(5)ofJharkhandMunicipalAct,2011,bythe order of the Governor of Jharkhand, Jharkhand
Municipal (Procedure for conduct of No Confidence Motion against Deputy Mayor/ViceChairperson) Rules,
2014 were notified, and made effectivefromthedateofnotification.Rule3(1)readsasunder:

3. 1) uxj fuxe] uxj ifj"kn ;k uxj iapk;r dk izR;{k :i Is fuokZfpr ik"kzZn] ;FkkfLFkfr] fdlh uxj fuxe dk miegkikSj rFkk uxj
ifj"kn ;k uxj iapk;r ds mik/;{k ds fo:) vfo'okl izLrko is'k dj ldrk gSA6ijUrq ;g fd miegkikSj@mik/;{k ds fo:) vfo'okl
izLrko oSlh ifjfLFkfr esa gh yk;h tk Idsxh tc og miegkikSj@mik/;{k vf/kfu;e dh /kkjk 32 ds v/;/khu egkikSj@v/;{k
dh 'kfDr;ksa dk iz;ksx] d'R;ksa dk |IEiknu rFkk drZO;ksa dk fuoZgu dj jgk gksA EnglishTranslation Directlyelected
councillorsof Municipal Corporation, MunicipalCouncilorNagarPanchayat,asthecasemaybe, may move No
Confidence Motion against Deputy Mayor of Municipal Corporation and ViceChairperson of Municipal
CouncilorNagarPanchayat. ProvidedthatNoConfidenceMotionagainstaDeputy Mayor/ViceChairperson can be
brought only when Deputy Mayor/ViceChairperson was exercising the powers, performing the functions and
discharging the duties of the Mayor/ChairpersonunderSection32oftheAct.

8. Subsequently,videnotificationdated22.10.2014which
waspublishedintheJharkhandGazetteon05.11.2014,Rule3(1)
wasamendedtotheeffectthattheconditionprecedentforinitiating
aNoConfidenceMotionagainstDeputyMayor/ViceChairpersonof
MunicipalCouncil,thattheNoConfidenceMotioncanbeheldonly if
theDeputyMayor/ViceChairpersonwasexercisingpowersand discharging functions of Mayor/Chairperson
under Section 32 of Jharkhand Municipal Act, 2011, was deleted. The effect of the
aforesaidamendmentinRule3(1)wasthataNoConfidenceMotion
canbeinitiatedagainsttheDeputyMayor/ChairpersonofMunicipal Councilbythe
directlyelectedCouncillorsatanytime,subjectto otherconditionsundertheRules. 9. The learned counsel for the
petitioner contended that beforepublicationoftheRulesof2014intheOfficialGazette,there cannot be an



amendment in Rule 3(1) and, in any case, the amendmentvide notificationdated22.10.2014standsreplacedby
Rule3(1)whichwaspublishedinOfficialGazetteon11.02.2015.1t
issubmittedthatitistheunamendedRule3(1)whichisinforce 7 today, and the amended Rule 3(1) does not form
part of the Rules of 2014. The learned counsel has relied on a decision in Bhagat Ram Sharma Vs. Union of
India and others reported in (1988)Supp.SCC30.Thestandtakenbytherespondentsisthatthe
amendedRule3(1)oncepublishedinOfficialGazetteon05.11.2014
becameoperativeandstillcontinuestogovernthefield. 10. A perusal of notification dated28.08.2014, which was
published in Jharkhand Gazette on 11.02.2015, discloses that the Rulesof 2014were made 'effective'from the
date of notification, however,Rule1(Kh)providesthatjharkhandMunicipal(Procedure for conduct of No
Confidence Motion against the Deputy Mayor/ViceChairperson)Rules,2014would be'operative'fromthe date of
publication in Official Gazette. At this stage, provision of 2011 Act under which the Rules of 2014 were framed
assumes significance. Section 590(1) of Jharkhand Municipal Act, 2011
providesthattheStateGovernmentmay,bynotification,andsubject
totheconditionofpreviouspublicationmakeRulesforcarryingout
thepurposesoftheAct.TheRulesof2014,thoughmadeeffective from the date of notification, became law
enforceable only after publication in Official Gazette. Prior to its publication in Official
Gazette,theRulesof2014remainedinStatutebook,butwithout force of law. Section 590(1) of Jharkhand
Municipal Act, 2011 permitsenactmentofRuleswithoutpublicationinOfficialGazette, however, it also
contemplates a situation in which a condition is incorporated in the Rules itself subject to which the State
GovernmentmaymakeRules,andtheconditionintheinstantcase is previous publication. Rule 1(Kh) makes the
Rules of 2014 operativeonlyfromthedateofpublicationintheOfficialGazette.
TheprovisionunderSection590(1),thattheStateGovernmentmay
makeRulessubjecttotheconditionofpreviouspublication,when
readwiththerequirementunderRule1(Kh)makestheintentionof the State Government abundantlyclear that
before itis enforced, publication of the Rules of 2014 in the Official Gazette is 8 mandatory. In the celebrated
judgment, Nazir Ahmad Vs. KingEmperorreportedinAIR1936PC253(2),itwasobservedby
thePrivyCouncilthatwhereapowerisgiventodoacertainthingina
certainwaythethingmustbedoneinthatwayornotatall. 11. As indicated in the case of Rajendra Agricultural
UniversityVs.AshokKumarPrasadandOrs. reportedin (2010)1 SCC730, wherein
theissueinvolvedwas,whetheraStatutemade under the Act providing benefits to the teaching staff for which
assentwasgivenbytheChancellorcanbeenforcedintheabsenceof
publicationintheOfficialGazetteandtheissuewasansweredbythe
Hon'bleSupremeCourtinnegative,theRulesof2014wouldgovern
theprocedureforNoConfidenceMotiononlyafteritspublicationin Official Gazette. In the Rajendra Agricultural

University case, the SupremeCourthasheld; 19. ... But once the law lays down that publication
ofaStatuteintheOfficialGazetteisapartoftheprocessof making a statute, the object of making such a provision
for publicationrecedesintothebackgroundandbecomesirrelevant,

andontheotherhand, fulfiimentoftherequirementtomake
publictheStatutebypublicationintheOfficialGazettebecomes mandatoryandbinding.

12. Inthecontextofpublication,thelandmarkjudgmentin Harla Vs. The State of Rajasthan reported in AIR 1951

SC 467 makesthelawonthecontroversyinvolvedinthepresentcase,clear.
Inthesaidcase,underSection3ofjaipurLawsAct,1923theCourt
ofJaipurStatewastoadministerthelawpassedbytheStateand publishedintheOfficialGazette.

Itwasanadmittedpositionthat the Councils of Ministers in the Jaipur State passed a Resolution purporting to
enact Jaipur Opium Act, however, it was never published in the Official Gazette. The Hon'ble Supreme Court
observedasunder:

8. Thethought that adecision reached in the
secretrecessesofachambertowhichthepublichavenoaccess and to which even their accredited representatives
have no access and of which they can normally know nothing, can



neverthelessaffecttheirlives,libertyandpropertybythemere
passingofaResolutionwithoutanythingmoreisabhorrentto 9
civilisedman.Itshockshisconscience.Intheabsencetherefore of any law, rule, regulation or custom, we hold
that a law cannot come into being in this way. Promulgation or publicationofsomereasonablesortisessential.

13. TheenforceabilityandeffectoftheamendedRule3(1) hasbeendealtwithby the learned SingleJudge in the
following manner: From perusal of the notification dated 28th August, 2014gazettedon11th
February,2015whichisAnnexure2to thewritapplicationalso,itappearsthattheruleshavebeen made effective
from the date of notification i.e. 28.08.2014 thoughthegazettenotificationalsosaysthattheruleswouldbe
effective from the date it is published in the Gazette. The
amendmenttotheoriginalrulesarecontainedinnotification dated 22nd October, 2014 which have been gazetted
on 5 th November, 2014 (Annexure3). A combined reading of the notificationdated28th
August,2014containedatAnnexure2  withthegazettenotificationdated5  thNovember,2014notifying  the
amendmenttotheRulesleads tothe conclusion thatthe provisions of rule 3(1) have been duly amended by the
rule making authority in exercise of the powers conferred under
Section590(1)oftheJharkhandMunicipalAct,2011andhave come on the statute book. The gazette notification of
the originalruleson11th February,2015aftertheamendmentto theoriginalruleshavebeenalreadygazettedon5 th
November, 2014wouldin nowaydilutetheforceoftheamendmentto Rule3(1) carried out by the competent
authority i.e. the delegatee,StateGovernment.Petitioner,therefore,cannotseek reliance upon the unamended
rules containing the original Rule3(1) which require that for moving of no confidence motion against a
Chairperson/Vice Chairperson of Nagar Parishad, the person concerned was required to be acting in such
capacity and would have discharged the duties and
responsibilitiesofsuchpost.Thatrequirementhavingbeendone awaywiththeamendedRulesnotifiedon5th
November,2014 and impugned no confidence motion having been moved on 10 23rd February, 2016, the
initiation of no confidence motion conforms to the amended rules. Therefore, it was not a
requirementoflawthattheViceChairpersonshouldbeacting
inthecapacityofaChairpersonanddischargingthedutiesand
responsibilitiesoftheChairpersoninrespectofwhichtheno confidence can only be moved. The first ground of
challenge raisedbythepetitioner,therefore,doesnotsucceed.

14. The finding recorded by the Writ Court, that the
provisionsofRule3(1)havebeendulyamendedandthepetitioner cannot seek reliance on the unamended Rule
3(1), overlooks the mandatory requirement of publication of Rules under Section590(1)readwithRule1(Kh).

15. As on the date, when a proposal for initiating
NoConfidenceMotionagainstthepetitionerwasinitiated,thatis,on
23.02.2016,theRuleswhichareinforcewerepublishedinOfficial Gazette on 11.02.2015. Both the learned
counsels, appearing for rival parties, extensively referred to the Rules of 2014, a copy of
whichisappendedtotheinstantappealvideAnnexure2,andthese Rules are which were notified on 28.08.2014
and published on 11.02.2015. The controversy centred around implication of
amendmentinRule3(1)whichwaspublishedinOfficialGazetteon 05.11.2014. The expressions 'made effective'
and 'made operative' havebeenusedinterchangeablyandbothconnotesimilarmeaning,
however,whenboththeexpressionsareusedintheRules,insofar as, the enforceability of the Rules is concerned,
the law on the subjectconfirmsthattheRulescomeintoforcefromthedateitis
madeoperativeoronfulfillmentoftheconditionprecedent,ifany.
TheRulesof2014cameintoforceon11.02.2015whentheRules were published in Official Gazette. The plea raised
on behalf of respondent nos. 5 to 21 that notification dated 28.08.2014 was
amendedbynotificationdated22.10.2014whichwasdulypublished in Jharkhand Gazette on 05.11.2014, and thus
the amended Rule3(1)wouldbethelawgoverningthefield,leasttosay,issimply 11 misconceived. The Writ Court
also recorded an erroneous finding thattheGazetteNotificationoftheRuleson11.02.2015wouldnot
dilutetheforceofamendmentinRule3(1)whichwasGazettedon 05.11.2014.



16. PresentisacaseinwhichevenbeforetheRulesof2014
werepublishedintheOfficialGazette,differentprovisionsincluding,
Rule3(1)oftheRulesof2014wereamended.Inthelegalparlance
theexpression'amendment'hasaspecificconnotationanditsignifies substitution of a provision by a new
provision in the  Act/Rules/Statute etc. The dictionary meaning of the  word
'‘amendment'is;correction;improvement;analterationoraddition
toadocument,agreement,etc.;asmallchangeorimprovementthat is made to a law or a document. A similar
meaning has been assigned to ‘'amendment’ by the Supreme Court; the word
amendmentconnoteschange,per M.NagarajVs.UnionofIndia reportedin(2006)8SCC212.

17. The facts disclosed in the present proceeding indicate thatthe allegedamendmentvide notification
dated22.10.2014is not an amendment in true sense,rather, it was a modification in
someoftheprovisionsincludingRule3(1),whichatthatpointin

time, thatis,priortopublicationofRulesof2014,werenotrequired
tobepublishedintheOfficialGazette.Admittedly,theRulesof2014
whichwereinitiallynotifiedon28.08.2014werenotpublishedin the Official Gazette as on 22.10.2014 or on
05.11.2014, when amended Rule 3(1) was published in the Official Gazette. The
publicationoftheamendmentsvidenotificationdated22.10.2014in
theOfficialGazetteon05.11.2014isofnoconsequenceinasmuch as, even if it is deemed to have been
incorporated in the Rules notifiedon28.08.2014,theamendmentsmustnowbedeemedto
havebeensubstituted,oncetheRuleswhichhavebeenpublishedin
OfficialGazetteon11.02.2015donotincorporatetheamendments.
Theremaybeacaseinwhichinitiallyforabriefperiodapartofthe Statute ismade operative andthe wholeof the
enactmentcomes 12 into force from a subsequent date, however, in that case also Act/Rules must have been
published. No such necessity has been pleadedordisclosedinthepresentproceeding.  18.
Theofficialrespondentsaswellasprivaterespondents,
both,haveassertedthattheRulesof2014arevalidandtheyhave
contestedthecaseonapremiseofvalidRules.Itisnotpleadedthat
itwasamistakeonthepartoftheexecutiveinnotincorporatingthe amended Rule 3(1) in the Rules of 2014, nor has
such mistake soughttoberectifiedafterpublicationofRuleson11.02.2015.This is also not a case of amendment
by implication nor can this be pleaded by the respondents that the amendment published on
05.11.2014,byimplication,hassubstitutedRule3(1)of2014Rules
whichwerepublishedon11.02.2015;theamendmentsbeingprior
intime.Thepetitioner,however,hascontendedthatafterpublication of the Rules of 2014 in Official Gazette on
11.02.2015, the amendment in the Rules deemed to have been replaced by implication.
ThefactremainsthattheRuleswhichareinoperation today, and which would regulate a proceeding for No
Confidence Motionagainstthepetitioneraretheonewhichwerepublishedin the Official Gazette on 11.02.2015;
Rule 3(1) of which puts a condition for initiating No Confidence Motion against Deputy
Mayor/ViceChairperson.

19. Now,advertingtothefactsofthecase,wenoticethatit is not in dispute that the post of Mayor/Chairperson of
Giridih Municipal Council never fell vacant on account of any reason
whatsoeveroratleast,thepetitionerneverdischargedfunctionsof
MayorunderSection32ofJharkhandMunicipalAct,2011afterhis
electionon04.05.2013asDeputyMayor/ViceChairperson. Inthe aforesaid facts, the mandatory condition that a
No Confidence MotionagainsttheDeputyMayor/ViceChairpersoncanbeinitiated
onlywhenhe/shewasdischargingfunctionofMayor/Chairperson
underSection32oftheAct,isabsentinthecaseofthepetitioner, and thus, it must be held that the initiation of No
Confidence 13  Motion, which was held on 14.03.2016, was llegal and void
abinitio.Thepetitionersucceedsonthiscount. 20. Let us now enter into discussion with regard to
Rule3(8)visavis15days'limit. ~ 21. Objecting to the plea raised by the petitioner that



NoConfidenceMotionwasheldbeyondstatutoryperiodof15days
asprescribedunderRule3(8)oftheRulesof2014,Mr.R.N.Sahay, the learned Senior Counsel for the respondent
nos. 5 to 21 contended that neither there was sufficient pleading in the writ
petitionnortheWritCourthasreturnedafindingonthisissue. 22. Inparagraphno.33ofthewritpetition,thepetitioner
haspleadednoncomplianceofthemandatoryrequirementsunder theRulesof2014,however,theissue
wasnotfurtherelaborated. The learned counsel for the petitioner submitted that the notice
dated05.03.2016wasreceivedbythepetitioneron06.03.2016and the writ petition was filed on 08.03.2016. In the
aforesaid circumstance,thewritpetition,though,doesnotelaborateuponthe saidissue, however,the foundation
for raising suchplea isthere. Moreover, in the rejoinder affidavit, a specific challenge based on
Rule3(8)oftheRulesof2014hasbeenpleadedbythepetitioner,in detail. 23. A perusal of the impugned order
dated 26.04.2016 revealsthattheaforesaidissuewasdebatedbeforetheWritCourt and in this regard the
respondents took a specific stand that NoConfidenceMotionwascarriedoutwithin15daysfromthedate
ofreceiptofcommunicationdated25.02.20160n29.02.2016bythe
AdditionalCollector,Giridih.Itbecomesapparentthatthecounsel forthe partiesledargumentson thisissue,when
one noticesthe discussion in the impugned order, wherein the Writ Court has observedasunder: Now let me
address the second ground of challenge. Upon consideration of the materials available on record and perusal
of the relevant Rules 3(7) read with 14 Rule3(8)and3(11)itisevidentthattheyspecifyaparticular procedure to be
followed in the matter of initiation and carryingoutofnoconfidencemotion........

24, ItisanotherissuethattheWritCourthasnotdeliberated
uponthesaidissuechronologically,however,thefactremainsthat

thelearnedSingleJudgehasheldthat,theNoConfidenceMotion does not appear to suffer from any vice of
arbitrariness, unreasonableness orviolationsofprinciplesofnaturaljustice.In the aforesaid facts, it is held that

the petitioner has thrown a challengetotheNoConfidenceMotionheldon14.03.2016alsoon
thegroundthatthespecialsession/meetingwasconvenedbeyond
thestatutoryperiodof15days,asprescribedunderRule3(8). 25.

Thelearnedcounselforthepetitionercontendedthatthe Additional Collector, who was authorised by the Deputy
CommissionertoactasthePresidingOfficerunderRule3(8),actsas
adelegateeandwhileso,thestatutoryprovisionwhichmandates
thataspecialmeetingshallbeconvenedfordiscussionandvotingon
NoConfidenceMotionwithin15daysofthereceiptoftheproposal does not get extended. It is submitted that since
discussion and votingfortheNoConfidenceMotionwereheldbeyond15daysof the date of communication of the
proposal to the Deputy Commissioner, Giridih on 23.02.2016, the No Confidence Motion
dated14.03.2016washeldbeyond15days'statutorylimit,andthis is so even from 25.02.2016 when the Additional
Collector was authorisedbythePresidingOfficer.Rule3(8)isreproducedbelow: 3(8) uxj fuxe] uxj ifj"kn@uxj iapk;r
dk ihBklhu inkf/kdkjh ;FkkfLFkfr Iwpuk izkIr gksus ds 15 fnuksa ds Hkhrj vfo'okl izLrko ij ppkZ ,0a ernku gsrq
fo'ks"k ¢SBd dk vk;kstu Igfuf'pr djsxk( ijurq bl cSBd gsrq izR;sd ik"kZn dks] cSBd vk;ksftr djus dh fu/kkZfjr frfFk
Is de Is de 7 iwjs fnu igys ihBklhu inkf/kdkjh }kjk fu;ekoyh ds izi=&2 esa Iwpuk rkfeyk@gLrxr djk;k tk,xk ,0a
mlidh ikorh jlhn Iqjf{kr jlkh tk,xhA15EnglishTranslation The Presiding Officer of Municipal Corporation,
Municipal Council/Nagar Panchayat, as the case may be, within 15 days of receipt of information, shall
convene special meeting for  the discussion and vote on NoConfidenceMotion.
However,forthismeeting,atleastsevendays'notice in Prapatra2 of the Rules shall be served upon every
councillor prior to the scheduled date for convening the meetinganditsacknowledgmentshallbekeptsafely. 26.
ThelearnedSeniorCounselfortheprivaterespondents
submittedthatwhenastatutoryfunctionaryisaskedtoperforma statutory duty within the prescribed period, the
same would be directory and not mandatory. Moreover, Section 30(5) of the Act, 2011 does not prescribe a
time limit as provided under Rule3(8)oftheRulesof2014and,therefore,thePresidingOfficer
wasnotboundtoconvenethe specialmeetingforNoConfidence Motion within 15 days, though in the present
case it has been convenedwithinthestatutorylimitof15days.ThelearnedSenior Counselreliedondecisionsin
SalesTaxOfficerVs.K.I.Abraham reportedinAIR1967SC1823,TheStateofRajasthanVs.TheMewar
SugarMillsLtd.reportedinAIR1969SC880andtwojudgmentsof MadhyaPradeshHighCourtviz,



DhumadandhinVs.StateofM.P. reportedin1997(2)MPL)175andNanchiBai&Ors.Vs.Stateof
M.P.reportedin2005(1)MPLJ200. 27. Thefactsonthisissuearenotindispute.Theproposal
forNoConfidenceMotionsignedby16WardCouncillors,received

bytheExecutiveOfficerofGiridihMunicipalCouncil,wasforwarded to the Deputy Commissioner on 23.02.2016,

who on 25.02.2016 nominatedtheAdditionalCollector,GiridihtoactasthePresiding
Officer.ThiscommunicationwasreceivedbytheAdditionalCollector on 29.02.2016 and the special meeting was
convened on 14.03.2016. 16 28. Inthefirstplace,ithastobekeptinmindthatwhile

interpretingaprovision,theobject,purposeandtheschemeofthe Act/Rules have to be ascertained. The language
employed in Rule 3(8) is imperative in nature. The expression wused is within
15days.Theuseofthewordwithinmakesitabundantlyclear that adherence to the period prescribed is mandatory
and not directory.ThefactsofthecaseandtheprovisionunderRule3(8)
clearlybringoutdistinctionbetweenthepresentoneandtheones
citedbythelearnedSeniorCounselfortheprivaterespondents.

29. There cannot be a dispute to the proposition that a
delegateecannotexerciseafunctionwhichisnotlegallyvestedin
theprincipal,however,theissueinvolvedintheinstantappealisa little different, on account of power conferred
upon the Deputy CommissionertoauthoriseapersonunderRule3(4)toactasthe
PresidingOfficer.Rule3(4)readsasunder:

3.

4) uxj fuxe ds miegkikSj rFkk uxj ifj"kn@uxj iapk;r ds mik/;{k ds fo:) is'k vfo'okl izLrko dk ihBklhu inkf/kdkjh ml
ftyk dk mik;gDr ;k muds }kjk izkf/kd'r inkf/kdkjh gksxkA EnglishTranslation TheDeputyCommissioner of

thedistrictor an officerauthorizedbyhimshallbethePresidingOfficerofNo
ConfidenceMotionbroughtagainsttheDeputyMayorofthe
MunicipalCorporationandViceChairpersonoftheMunicipal Council/NagarPanchayat. 30.

TheuseofthewordorinRule3(4)signifiesthatboth  theDeputyCommissionerandtheAuthorisedOfficeraretoactas
PresidingOfficer.Thisisnotacaseofdelegationofpowerbythe Deputy Commissioner. Rule 3(4) recognises both
the  Deputy Commissioner as well as the person authorised by the Deputy
Commissioneras,PresidingOfficer.Rule3(4)merelyconferspower on the Deputy Commissioner to authorise an
officer to act as PresidingOfficer.Theauthorisationis,infact,underthesubordinate 17 legislation and by such
authorisation the Deputy Commissioner is notdelegatingitspowerstotheAuthorisedOfficer.Onceapersonis
authorisedbytheDeputyCommissioner,15days'periodstartsfrom
thedatewhenhereceivesthecommunicationtoactasthePresiding Officer. The contention raised on behalf of the
petitioner carries withitinnumerablesourceofmischief.Everypossibledelayatthe end of Deputy Commissioner
would frustrate the No Confidence Motion, and, in turn, the very object for enacting the Rules gets frustrated.
Rule 4(3)(ga) provides that a second No Confidence
Motioncannotbeinitiatedwithintwoyears.Incaseswhereanother
personhasbeenauthorisedtoactasPresidingOfficer,ifithastobe held that 15 days' limit commences from the
receipt of communication for No Confidence Motion by the Deputy Commissioner, the office of the Deputy
commissioner itself may become a fertile source of mischief. A purposive construction of Rule 3(8), indeed, is
the most wanted thing to do. There is no dispute that the Additional Collector, Giridih received
communicationdated25.02.20160n29.02.2016,andfromthatdate the No Confidence Motion convened on
14.03.2015 falls within 15days'limit.Itisthus,heldthattheNoConfidenceMotionwas
heldwithintheprescribedperiodunderRule3(8).

31. Whatfollowsfromtheaforesaiddiscussionsisthatthe
instantLettersPatentAppealsucceedsonthefirstissue,anditis
heldthatinitiationofNoConfidenceMotionagainstthepetitioner wasillegalandvoidabinitio. Resultantly,

impugned order dated 26.04.2016passedinW.P.(C)No.13400f2016issetaside,andthe writpetitionstandsallowed.
(VirenderSingh,C..) (ShreeChandrashekhar,).) JharkhandHighCourt,Ranchi, Dated:5th/08/2016
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