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Judgement :

ORDER

In  compliance with the Finance (4) Department endrosement D.
IV/I2972/59/FIS/(108) FD/G)58, Shri Ramswaroop Ex-Store Keeper of Civil
Supplies Deptt. Sawaimadhopur, is hereby reinstated from the date of order i.e.,
26.11.59.

In pursuance of the same order he is further given a notice of one month from the
date of his reinstatement i.e. 26.11.59 that his services will not be required by this
office after the expiry of the notice period 25.12.59.

Sd/

Collector,
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Sawaimadhopur.

8. Aggrieved by the above, the plaintiff filed the suit and interalia alleged that he
was not allowed reasonable opportunity in the Departmental Enquiry conducted
against him and the procedure followed was against the principles of natural
justice and law. The lower courts have come to the conclusion that full and
adequate opportunity was given to the employee.

9. The controversy before the lower courts as well as this court is whether the
removal of the petitioner by one month's notice under rule 23 Atrticle of the R.S.R.
was valid; and, whether the forfeiture of 1/3rd pay of suspension period was valid.

10. So far as forfeiture of pay is concerned, it may be straight-away mentioned that
in view of the fact that a judicial order was passed by a criminal court mentioning
that the accused-plaintiff would be entitled to his salary, no jurisdiction was left in
the Government authorities to forfeit 1/3rd of the pay of suspension period.
Though, this order of the criminal court has not been placed on record, but it is not
in dispute and is admitted and was read over by the Government Advocate in this
Court during the arguments The order of the criminal court regarding payment of
salary was a judicial order and in the face of the order the departmental
authorities) were not entitled to forfeit 1/3rd pay, as has been done in this case by
virtue of letter dated 11.12.59, extracted above.

11. Even otherwise, | am of the opinion that after the recommendation of the
Enquiry Officer when the Government was not prepared to take any further
proceedings under disciplinary juridiction, and virtually dropped the departmental
proceedings, there was no occasion to forfeit 1/3rd pay. It is true that under rule 54
R.S.R. the diciplinary authority is authorised to pass an order about the pay of the
suspension period.

12. | am of the opinion that once the disciplinary authority decided not to impose
any punishment in view of the abolition of the post and not to act on the report of
the Enquiry officer, it was not permissible to pass any order under rule 54(3)
R.S.R. The disciplinary Authority had two options in the matter; (1) to take
departmental or Disciplinary proceedings to us logical conclusion by furnishing the



civil servant for the omissions & commissions held to have been proved by the
Enquiry Officer; and (2) to drop the proceedings of departmental enquiry and not
to act upon the recommendations of the Enquiry Officer.

13. In the latter case, once the disciplinary authority decides to drop the
proceedings for whatever reason it may be, then it cannot give effect to the finding
of the Enquiry Officer against the Civil Servant for the purpose of forfeiture of the
pay under Sub-rule (3).

14. In this view of the matter, | am of the opinion that on the second count also, the
forfeiture of the pay to the extent of 1/3rd during suspension period of the plaintiff
was illegal and the suit of the plaintiff deserves to be decreed to that extent The
findings of two courts below on this specific point are, therefore, reversed, and it is
ordered that the defendant respondant would pay to the plaintiff the entire amount
of 1/3rd of the pay of suspension period which has not been paid so f r, and which
has been illegally forfeited. In other words, the plaintiff is entitled to the entire pay
of the suspension period, and since 2/3rd pay has already been paid, 1/3rd of the
pay would now be paid by the defendant-respondent.

15. Now remains the important question regarding validity of termination of ser ice.
It is not in dispute that the post of Store-Keeper was abolished in the Department
of Food and Civil Supplies, which itself was a temporary department. It is true that
the abolition took place in 1955. The appellant was suspended on 25.8.53. He was
acquitted on 9.4.57 Charge sheet was given to him on 23.8.59. His services were
terminated on 11.12.59. ment as a consequence of the abolition there was no
post, but as would be obvious from the impugned order, the Governor had to
create a post for that small period. In these circumstances, this Court cannot
compel the State to create a post for a civil servant where there is none. All that
can be enquired into & scurutinised by this Court is, whether the abolition was not
done colourably to get rid of a civil serevent. This is not precisely a case where
any finding can be given that in order to get rid of the plaintiff, the Government
abolished the post, because the post was abolished in 1955 and the termination
was done in 1959. These facts are speaking and patent, t am convinced that the
finding of the two courts below that the removal of the petitioner was not malafide



and that it was on account of abolition of the post suffers from no infirmity of law
warranting interference in this appeal. | am further convinced that though the
motive of the defendant may be any, but the termination under rule 23 Article of
R.S.R. was not based on the foundation of misconduct | am further convinced that
there has been no violation of Article 311 of the Constitution, because the
Government was within its rights to terminate the services of the appellant plaintiff
who was a temporary employee and who had no right over the post which again
never existed on the relevant date.

21. In view of the above, it is not necessary to discuss in detial the principles laid
down in the above cases refferred to by the learned Counsel for the parties.

22. In view of the above discussion, | am of the opinion that while the plaintiff
succeeds so far as his prayer for grant of 1/3rd salary is concerned, he fails on the
principal point that he is entitled to reinstatement and to get the order of
termination quashed.

23. Mr, Kuhad also made a sub(sic) idary argument about pension. According to
him, the notification dated 25.6.55 contemplates that pension can (sic)be permitted
to those civil servants who have completed 10 years service. A reading of this
notification clearly shows that i. was meant for permanent employees. If the
Government wants to give benefit of pension to temporary employees, it can do so
by amendment of the riles and making provision for the same | am convinced that
the plaintiff who was a temporary employee was not entitled to pension.

24. The result is that this appeal succeeds partly only. The judgments of both the
courts below are upheld to the extent that the impugned order by which the
services of the plaintiff were terminated is valid and need rot be quashed by this
Court. However, that part of the order by which 1/3rd of salary of the plaintiff has
been forfeit, d for the suspension period is quashed, and it is decreed that the
plaintiff would be entitled to get the amount of 1/3rd salary also for entire period of
suspension from the defendant.

25. It is further ordered that in view of the facts & circumstances of the case, the
costs would be easy in all the three courts.
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