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1. Surendra Kumar, Rajesh Kumar and Pappu @ Prakash, the appellants herein,

along with Gopal Das were put to trial before learned Additional Sessions Judge

(Fast Track) No. 1 Jaipur City in Sessions Case No. 59/2001, who vide judgment

dated August 24, 2001 convicted and sentenced the appellants as under:

Surendra Kumar:

Under Section 302 IPC:

To suffer life imprisonment and fine of Rs. 1000/-, in default to further suffer three

months simple imprisonment. Under Section 324 IPC:
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To suffer rigorous imprisonment for one year and fine of Rs. 1000/-, in default to

further suffer three months rigorous imprisonment. Under Section 4/25 Arms Act:

To suffer rigorous imprisonment one year and fine of Rs. 1000/, in default to

further suffer three months simple imprisonment. Rajesh Kumar:

Under Section 302/34 IPC:

To suffer life imprisonment and fine of Rs. 1000/-, in default to further suffer three

months simple imprisonment. Under Section 324/34 IPC:

To suffer rigorous imprisonment for one year and fine of Rs. 1000/-, in default to

further suffer three months rigorous imprisonment. Pappu @ Prakash:

Under Section 302 IPC:

To suffer life imprisonment and fine of Rs. 1000/-, in default to further suffer three

months simple imprisonment. Under Section 324/34 IPC:

To suffer rigorous imprisonment for one year and fine of Rs. 1000/-, in default to

further suffer three months rigorous imprisonment. Under Section 4/25 Arms Act:

To suffer rigorous imprisonment one year and fine of Rs. 1000/-, in default to

further suffer three months simple imprisonment. Sentences were ordered to run

concurrently.

Learned-trial Judge however acquitted co-accused Gopal Das. Assailing the

finding of acquittal the State of Rajasthan filed appeal No. 164/2002.

2. The brief facts as unraveled by the prosecution at the trial are as follows:

On October 1, 1995 at 1.00 PM, Vishambhar Dayal (Pw.7), Sub Inspector of

Police Station Ramganj Jaipur recorded parcha bayan (Ex.P-1) of Hemendra

(Pw.l) wherein he stated that on the said day around 11.30 AM a boy of his colony

informed him that some persons were quarreling with his brother Tara Chand near

Gandhi Circle. On reaching near Bhomiyaji temple he saw Pappu and Sethi @

Surendra armed with knives and they were inflicting injuries to his brother



Nemichand. Gopal, Rajesh, Gulab, Kishore Master, Govind, Sanjay, Padam and

Mahesh having sticks in their hands, were also there. When the informant made

attempt to intervene Surendra @ Sethi caused injury on his left shoulder with

knife. His brother Tara Chand was also beaten up. Cause of incident was known

only to Tara Chand. While the informant and Nemi Chand were lying in an injured

condition in front of the house of Gopal, police lifted them and removed them to

the hospital. At the time of incident Gopal, Shakuntala, Pooran, Rakesh and many

others got assembled. On that parcha bayan a case under Sections 147, 148, 149

and 307 IPC was registered and investigation commenced. Subsequently on the

death of Nemi Chand Section 302 IPC was added. Post mortem on the dead body

was performed, necessary memos were drawn, statements of witnesses were

recorded, the accused were arrested and on completion of investigation charge

sheet was filed. In due course the case came up for trial before the learned

Additional Sessions Judge (Fast Track) No. 1 Jaipur City. Charges under Sections

323, 324, 307, 302 and 34 IPC and 4/25 Arms Act were framed. The accused

denied the charges and claimed trial. In support of its case the prosecution

examined as many as 18 witnesses. In the explanation under Section 313 Cr.P.C,

the accused claimed innocence. Two witnesses in defence were examined.

Learned trial Judge on hearing final submissions convicted and sentenced the

appellants as indicated herein above.

3. Having scanned the material on record we find that the death of Nemichand

was homicidal in nature. As per postmortem report (Ex.P-29) following ante

mortem injuries were found on the dead body:

1. Incised wound of size lcm x 1/2cm muscle deep placed traversly over front of

left arm over 1/3 2cm above elbow fresh clotted blood and muscular hematoma.

2. Incised wound of size 4cm x 3/4cm placed transversly over left gluteal region

upper oradametus outer part and tailing out ward fresh clotted blood over muscles

hematoma present

3. Stab incised wound of triangular shaped of size 2cm x 1/2cm x bone deep on

dissection there is cutting of muscular placed transversely oblique over back of left

gluetal region near sacero iliac joint and reaching upto bone of sacurem. Further



its not seen and extravation blood and 6 x 4cm hematoma formation is present.

4. Stab incised wound of size 2cm oval shaped area. Both corner and spindal and

placed obliquely just below (Rt.) costal margin. It is 3/4cm width and 25cm

below.mid clavicular line and 3cm (Rt.) side to mid line area margin are clear cut

regular margin and going down ward, medially and muscles fiber are cut further

not seen except contusion of external surface of peritoneum underneath tissue

staining is present fresh clotted and hematoma formation in an 4 x 31/2 area of

muscles.

5. Incised wound of size 2cm x lcm over chin under surface, the muscles are cut

and margins are clean and clotted blood placed trans obliquely and spindal

shaped.

6. Abrasion 1 x lcm over (Rt.) iliac crest anter part red with tissue standing present.

7. Abrasion 1 x 1/2cm over back of (Rt.) elbow medially red.

8. Abrasion 1/2 x 1/2cm medial surface left leg upper 1/3 red

9. Abrasion 2 x lcm to 1 x 1/2cm upper part left knee point upper and 1/2 x 1/4cm

lower part antero medially red.

10. Abrasion 1 x 1/4cm over left leg lateral upper 1/3 red.

11. Abrasion 1 x lcm (Rt.) leg laterally red.

12. Abrasion 1 x 1/2cm back of (Rt.) super scapular region, medially part red and 1

x 1/2cm back of (Rt.) shoulder red

13. Stab incised wound of size 21/2cm x lcm x ?chest cavity deep placed obliquely

over (Rt.) side front of chest 5cm below medeal end of clavicle and 2cm anter to

mid sternal line in 2nd Inter costal space medial part its going through and

through. Inter costal space muscle and cutting thereby when it is 21/2 x 3/4cm size

and then going downward and medially with cutting of plura underneath the plural

cavity on (Rt.) side containing about 1800 cc blood mixed with plural fluid and

further examination of lungs there is stab wound of size 2 x lcm x through and



through medial border of (Rt.) Upp.lobe.and it lcm lateral to border placed

obliquely when upto 11/2 cm deep and further there stab incised wound of 2 x lcm

over (Rt.) side pericardium and then extravation of blood in medial sternum and

around pericardium and hemoparicardium about 800cc further examination of

heart there is stab wound of 1 x 1/4cm x through and through (Rt.) atrium

appndigen and cavity is exposed. There is also cutting of (Rt.) surface of

ascending part of arota of size 21/2cm x 1/8 cm through the cavity is exposed.

Further wound is not seen over aorta. On examination of posterior surface of

pericardium there small 1/4 x 1/4 cm cut and further wound is not seen, and the

wound's margin are clean cut regular well defined. The total depth 41/2 cm deep

and elliptical (spinal shaped) on external surface.

14. Abrasion, three in number 1/2 x 1/2 cm each back of left elbow and laterally

red.

Dr. Y.N. Verma (Pw.17) who conducted autopsy on the dead body deposed that

the cause of death was shock brought about as a result of injuries to lung, heart

and aorta.

4. As per injury report (Ex.P-30) informant Hemendra received one incised wound

measuring 2 x lcm on Lt. shoulder posterior lateral aspect deep with fresh clotted

blood obliquely placed.

However on X-ray no bony injury was found.

5. In assailing the impugned judgment learned Counsel for the appellants urged

following points:

(i) Time of recording parcha bayan (Ex.P-1) could not be known, since it was not

mentioned. Parcha bayan was allegedly sent through Ram Pal Constable, from

the hospital to police station but Ram Pal . was not examined at the trial.

(ii) The FIR reached to the Ilaqua Magistrate after a great delay and delay was not

explained.



(iii) As per the testimony of Gopal, he informed the police about the incident and

police noted down the report. The said report was not placed on record by the

police.

(iv) Statements of witnesses consist material contradictions that go to the root of

the case.

6. Per contra, learned Public Prosecutor and learned Counsel for the complainant

supported the conviction of appellants. It is canvassed that since Hemendra (Pw.

1) was the injured eye witness, he was rightly relied upon. It is further contended

that the infirmities pointed out by learned Counsel for the appellants do not affect

the substratum of the case. The acquittal of co- accused Gopal Das has also been

assailed on the ground that there was consistent evidence against him. Learned

Counsel took us through the statements of witnesses and other material on record.

7. Factual situation emerges from the material on record may be summarised thus:

(i) Bishambhar Dayal (Pw.7), who took injured Nemichand and Hemendra from

police station to Hospital and recorded Parcha Bayan of Hemendra, did not

mention time of recording parcha bayan. He deposed:

ipkZ c;ku fy[kus dk [kRe djus dk le; ntZ ugha fd;kAHe furter deposed:

,l-,p-vks- lkgc 1%30 cts ds djhc vk x;s FksA(ii) Chhagan Lal (Pw.15), SHO Police

Station Ramganj, on the other hand stated that on receiving telephonic message

at 11.45 AM he rushed to the spot and from the spot he directed Bishambhar

Dayal SI to take the injured Nemichand and Hemendra to the Hospital. He further

deposed thus:

;g lgh gS fd og ?kVuk vkSjrksa dh NsM+NkM+ djus ds dkj.k ?kfVr gksuk eq>s

?kVuk LFky ij ekyqe gqvk FkkAIn his cross examination he further stated as under:

;g lgh gS fd rkjkpUn ds lkFk Hkh ekjihV gqbZ FkhA pksVxzLr rkjkpUn us ;g crk;k

Fkk fd mlus 'kjkc ds u'ks esa lwjt ds ?kj ij tkdj efgykvksa ls NsM+NkM+ dh ftlds

dkj.k iIiw oxSjgk us mlds lkFk ekjihV dhA----



--- ;g lgh gS fd lwjt dks Hkh ?kVuk esa pksVs vkbZ Fkh vkSj eSaus MkDVjh

eqvk;uk djok;k FkkA lwjt Hkh ?kVuk LFky ij eq>s feyk Fkk----

--- ;g lgh gS fd eSaus tkap esa e`rd usehpUn dks dsoy vfHk;qDr iIiw m QZ izdk'k

ds }kjk gh pksV ekjuk ik;k Fkk vkSj vU; fdlh vfHk;qDr }kjk pksV ekjuk ugha ik;k

FkkA

(iii) Constable Ram Karan (Pw.3) stated that Parcha Bayan (Ex.P- 1) was handed

over to him by Chhagan Lal SHO at Hospital:

eq>s ipkZ c;ku vLirky ij Nxuyky th-,l-,p-vks vkSj fd'ku yky Hkh ekStwn Fks rc fn;k

Fkk----(iv) According to Gopal (Pw.2) he lodged the report at the spot which was

noted down by the police and on the report he and Shakuntala put signatures:

;g lgh gS fd eSaus o esjh csVh 'kdqUryk us fjiks VZ iqfyl okyksa dks ?kVuk dh

fy[kkbZ FkhA tc iqfyl djhc nl feuV ckn vkbZ rHkh fjiks VZ fy[kkbZ FkhA eSaus vkSj

'kdqUryk us ml fjiks VZ ij gLrk{kj fd;s FksA(v) Lallu Lal (Pw.8) stated as under:

eSa ?kVuk LFky ls 5&10 feuV esa Fkkus ij igqap x;kA eSa tSls gh Fkkus ij igqapk

ogka fjiks VZ djuh pkgh rks lHkh us eq>s dg fn;k fd rqe vius yM+ds dks vLirky esa

tkdj laHkkyksaA fjiks VZ gks pqdh g SA(vi) Suraj (Pw.13) stated that he was

detained in the police station for five seven days:

iqfyl us eq>s ikap lkr fnu rd Fkkus esa fcBk;s j[kk vkSj ?kj ugha vkus fn;kA Fkkus

okyksa us eq>s jksds j[kk Fkk D;ksa jksds j[kk ;g ugha crk;kA ;g dguk xyr gS fd

Fkkus okyksa us eq>s blfy, fcBk;s j[kk gks fd usehpUn dks eSaus pkdw ekjk

gksA----

--- esjs pksVsa vkbZ Fkh tks iqfyl tc ys xbZ rc HkhM+HkkM+ esa vkbZ FkhA

MkDVjh eqvk;uk esjk gqvk Fkk----

(vii) Report entered in the Rojnamcha (Ex.P-17A) at 11.45 AM on October 1, 1995

reads as under:

bl oDr et:c Jh gsesUnz iq= Jh yYyw yky rFkk usehpUn iq= yYyw yky e; Jh gseUr

iq= jke ukjk;.k fuoklh gfjtu cLrh ghnk dh eksjh t;iqj gkftj Fkkuk vk;sA ftuesa et:c

gseUr us crk;k fd gfjtu cLrh esa >xM+k gks x;k ftlesa gsesUnz rFkk usehpUn ds



T;knk pksV yxh gS----A look at the report goes to show that Hemendra and

Nemichand did not inform the police as to who were the assailants.

(viii) A perusal at FIR (Ex.P-5) demonstrates that it had reached to the Ilaqua

Magistrate on October 4,1995 at 2 PM.

8. Conjoint reading of the statements of Suraj (Pw.13), Lallu Lal (Pw.8), Ram

Karan (Pw.3), Gopal (Pw.2), Chhagan Lal SHO (Pw.15), Hemendra (Pw.l) and

Bishambhar Dayal (Pw.7) demonstrates that origin and genesis of the incident has

been withheld by the prosecution. There are certain questions which remained

unanswered. They are:

(a) Where is that written report which was lodged by Gopal (Pw.2) at the spot and

signed by Gopal and Shakuntala?

(b) If names of assailants were disclosed by Hemendra (Pw. 1) in the parcha

bayan, why Suraj (Pw.13) was taken in custody and detained in the police station?

(c) Under what circumstances Suraj (Pw.13) sustained injuries?

(d) When Hemendra and Nemi Chand had gone to the police station immediately

after the incident why in the Report entered in the Rojnamcha, names of assailants

were not entered?

(e) Why the police refused to write the report of Lallu Lal (Pw.8).

9. Indisputably the FIR reached to the Ilaqua Magistrate after three days and there

is nothing on record to explain as to why the delay was caused. In the facts and

circumstances of the case the possibility that FIR was brought into existence long

after the occurrence, cannot be ruled out.

10. It is well settled that the object of insisting upon prompt lodging of FIR is to

obtain early information of offence, circumstances leading to it, the names of the

culprit, part played by each and names of eye witnesses. Delay may result in

introduction of after-thought, coloured and exaggerated version.



11. In Bijoy Singh v. State of Bihar : 2002 CriLJ2623 their Lordships of Supreme

Court explained the scope of Section 157 Cr PC thus: (para 7)

Sending the copy of the special report to the Magistrate as required under Section

157 of the Criminal Procedure Code is the only external check on the working of

the police agency, imposed by law which is required to be strictly followed. The

delay in sending the copy of the FIR may by itself not render the whole of the case

of the prosecution as doubtful but shall put the court on guard to find out as to

whether the version as stated in the court was the same version as earlier

reported in the FIR or was the result of deliberations involving some other persons

who were actually not involved in the commission of the crime. Immediate sending

of the report mentioned in Section 157 Cr PC is the mandate of law. Delay

wherever found is required to be explained by the prosecution. If the delay is

reasonably explained, no adverse inference can be drawn but failure to explain the

delay would require the court to minutely examine the prosecution version for

ensuring itself as to whether any innocent person has been implicated in the crime

or not. Insisting upon the accused to seek an explanation of the delay is not the

requirement of law. It is always for the prosecution to explain such a delay and if

tendered, no adverse inference can be drawn against it.

12. In Suresh Chaudhary v. State of Bihar : 2003 CriLJ1717 the Supreme Court

observed as under:.That apart, the express message which PW. 13 sent to the

Jurisdictional Magistrate reached the said Magistrate at his place only on 12-10-

1992 nearly 1,1/2 days after the said complaint was registered and we find no

explanation from PW. 13 as to this inordinate delay which only adds to the doubtful

circumstances surrounding the prosecution case.

13. In Alla China v. State of A.P. : 2003 CriLJ17 it was held that if any delay is

caused in sending the FIR to the Magistrate, which the prosecution fails to explain

by furnishing reasonable explanation, ipso facto the same cannot be taken to be a

ground for throwing out the prosecution case if the same is otherwise trustworthy

upon appreciation of evidence which is found to be credible. However, if it is

otherwise, an adverse inference may be drawn against the prosecution. In Anil Rai

v. State of Bihar it was indicated that where the FIR is shown to have actually



been recorded without delay and investigation started on the basis of the FIR,

delay in sending the copy of the report to the Magistrate cannot by itself justify the

conclusion that the investigation was tainted and the prosecution insupportable.

14. In the instant case as already noticed, the incident occurred after Tara Chand

outraged the modesty of women closely related to Suraj (Pw.13). Suraj himself

sustained injuries and he was found by Chaggan Lal SHO at the place of incident.

Suraj was detained in the police station for about five days. In these circumstances

this possibility cannot be ruled out that Suraj was involved in the incident. Looking

to the contradictions in the statements of Chhagan Lal SHO, Ram Karan and

Bishambhar Dayal we find that Parcha Bayan of Hemendra came into existence,

much after the incident. Upon appreciation of evidence we do not find the

testimony of Hemendra as trustworthy. It appears to us that Hemendra, Suraj and

Nemi Chand received injuries in a melee. Testimony of Chhagan Lal SHO stood

completely shattered in the cross examination. Having undertaken complete and

comprehensive appreciation of all vital features of the case and the entire

evidence with reference to broad and reasonable probabilities, we are of the view

that prosecution has failed to establish charges against appellants beyond

reasonable doubt. Learned trial Judge did not properly appreciate the evidence

and the infirmities as discussed herein above escape notice of learned trial Judge.

15. For these reasons, we dispose of instant matters in the following terms:

(i) We allow the appeal of appellants Surendra Kumar, Rajesh Kumar and Pappu

@ Prakash and set aside the impugned judgment dated August 24,2001 of the

learned Additional Sessions Judge (Fast Track) No. 1, Jaipur City and acquit the

appellants of the respective charges framed against them under Sections 302,

302/34, 324, 324/34 IPC and 4/25 Arms Act. The appellant Rajesh Kumar is on

bail, he need not surrender and his bail bonds stand discharged. The appellants

Surendra Kumar and Pappu @ Prakash, who are in jail, shall be set at liberty

forthwith, if not required to be detained, in any other case.

(ii) We find no merit in the appeal preferred by the State of Rajasthan and it stands

accordingly dismissed.
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