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K.T. Sankaran, J.

1. The Revision Petitioner/first plaintiff challenges the order passed by the court
below rejecting the request made by the petitioner to direct the commissioner to
measure the property with the help of the surveyor and to complete the work
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entrusted with the Commissioner. Learned Counsel for the respondent raised a
preliminary objection that all the defendants are not made parties to the application
and therefore the application and the C.R.P. are liable to be dismissed on that
short ground.

2. In the Civil Revision Petition, the first defendant is the sole respondent. The
Revision is filed against the order in I.A. No. 632 of 2002. In the cause title in the
application, the name of the first plaintiff is shown and thereafter it is shown as
‘and others' and they are shown as petitioners. The name of the first defendant is
shown as respondent and thereafter it is stated 'and others'. Learned Counsel for
the revision petitioner submits that all the defendants were made respondents in
the application. In the certified copy of the order issued, the name of the first
plaintiff and first defendant alone are shown as petitioner and respondent
respectively. The application filed before the court below was evidently defective
and it did not conform to Rule 39 of the Civil Rules of Practice. The Registry of the
court below should have returned the application as defective. Rule 39 of the Civil
Rules of Practice provides that interlocutory applications in plaint, original petition,
appeal or other proceedings shall have a cause title which may be drawn up in the
manner as shown in Form No. 13. Relevant portion of Form No. 13 appended to
the Civil Rules of Practice is as follows:

In the Court of... of...Original Suit No. ...of 19....Interlocutory Application No. ... of
19Betweenl. Krishnan.... Applicant 1-1st Plaintiff2. RR. Krishnan.... Applicant 2-
2nd PlaintiffAnd1. N. Ibrhim.... Respondent 1-1st Defendant2. M. Abu Baker....
Respondent 2-2nd Defendant

In the application in the present case, the names of all the petitioners and the
respondents are not shown. Who are all the parties in the application before the
court below is not clear either from the application or from the certified copy of the
order. In a suit, there may be several plaintiffs and several defendants. One of the
plaintiffs or some of the plaintiffs could validly make an application and it is not
necessary that all the parties should file the application. So also, a plaintiff may
seek relief in an interlocutory application against one or some of the defendants, in
which case, it is not necessary to make all the defendants as parties to the



application. Depending on the nature of the relief claimed in the application, the
plaintiff may show the defendants concerned as respondents in the application. If
an application as is now prepared, is issued to the parties, the revisional court
would not be in a position to ascertain whether all the parties in the interlocutory
application were made parties in the revision or whether some of the persons who
were not parties in the Interlocutory Application before the lower court were shown
as petitioners or respondents in the revision. The Revisional court also would not
be in position to effectively deal with an objection as is now raised, that all the
defendants were not made parties in the Interlocutory Application. The
proceedings would be imperfect in the trial court as well as in the revisional court
in such circumstances. The proceedings and orders in the Interlocutory
Applications may assume importance in the subsequent proceedings in the same
suit or in appeal or second appeal therefrom. Since the application filed before the
court below is defective, | am of the view that the petitioner should be given an
opportunity to show the names of the petitioners and respondents in the
application and to prosecute the application in accordance with law.

3. The court below dismissed the application on the ground that the revision
petitioner/plaintiff did not co-operate with the Commissioner to complete the
inspection. The submission made by the counsel on either side and the copies of
the records placed before me would indicate that the Commissioner had submitted
a report on 08-12-1999. Thereafter, another report dated 14-02-2002 was
submitted by the commissioner after the second inspection. The commissioner
inspected the property again as per the order in ILA. No. 2339 of 2000. The
inspection was proposed to be held on 20-03-2003. On that date, the inspection
did not take place. The inspection was made and measurement of the property
was taken on another date. But the Commissioner could not locate the survey
stones. Therefore, he proposed to conduct a further inspection on 17-05-2003.
Inspection was made on 17-05-2003. Since the inspection could not be completed
on that date, another date was fixed for further inspection. It is stated in the report
that the advocate for the defendants at whose instance Commissioner was
appointed, had put forward lame excuses and protracted the matter. In the first
paragraph of the Commissioner's report also, it is stated that I.A. No. 2339 of 2000
was filed by the defendants and a commission was issued as requested by the



defendants. In the report dated 08-11 -2003, the Commissioner stated that he is
ready to complete the inspection and file the report and plan, provided both sides
are prepared to co-operate.

4. I.LA. No. 632 of 2002 was filed by the plaintiff/plaintiffs in the light of the report
dated 08-11 -2003 filed by the Commissioner. The court below held that the
plaintiffs did not co-operate with the Commissioner and therefore, the request
made by the plaintiff/plaintiffs cannot be entertained. After going through the
commissioner's report and the order passed by the court below, it is not clear as to
who did not co-operate; whether the plaintiffs or the defendants. Going by the
commissioner's report, non-co-operation was by the defendants. As per the order
passed by the court below, non-co-operation was by the plaintiffs. The court below
dismissed the application only on the ground that the plaintiffs did not co-operate
with the Commissioner. In these circumstances, | have no other option but to set
aside the order passed by the court below, though the suit is of the year 1999 and
the commissioner had inspected the property twice. The court below shall dispose
of the Interlocutory Application afresh after hearing the counsel for the parties as
well as the Commissioner, as expeditiously as possible and at any rate within one
month from the date on which a proper amended application as indicated above is
made available before the court. The revision petitioner shall take steps to
correct/amend the application within three weeks from today. If no such steps are
taken by the petitioner, the Civil Petition shall be treated as dismissed. No order as
to costs.
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