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Judgement :

ORDER

V. Ramkumar, J.

1. Styling himself to be the Managing Partner of a partnership) firm by name

Sreekrishna Agencies, Muthuvattor represented by his power-of-attorney holder

one Basheer @ Basheerkhan, the revision petitioner (Nazar) filed a complaint
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under Section 138 of the Negotiable Instruments Act, 1881 in respect of a cheque

for a sum of Rs. 1,50,000 allegedly issued by the accused. The complaint was

registered as CMP. No. 5144 of 2007 on the file of the J.F.C.M., Irinjalakkuda.

2. As per the averments in the complaint, the complainant is a dealer in petroleum

products and the accused was customer of the partnership firm by name

Sreekrishna Agencies and in discharge of a legally enforceable debt towards the

said firm, the accused handed over the cheque dated 24-5-2005 for Rs. 1,50,000/-

drawn on the Chavakkad Branch of the City Union Bank; when the cheque was

presented through the State Bank of Travancore, Irinjalakkuda, it was dishonoured

by the drawee bank due to insufficiency of fund and in spite of due receipt of the

statutory notice the accused did not pay the cheque amount.

3. The learned Magistrate held that even though the cheque was in the name of

the partnership firm by name Sreekrishna Agencies, the complaint was filed by the

Managing Partner of Sreekrishna Agencies and that the managing partner not

being the payee or holder-in-due-course was not entitled to file the complaint. The

complaint was accordingly dismissed on 10-08-2007 as not maintainable.

Since the complaint was dismissed even without issuing process to the accused,

notice to the accused is dispensed with in this revision.

4. The stand taken by the Magistrate cannot be supported in law. It is true that the

cheque in question is drawn in favour of Sreekrishna Agencies of which the

complainant; is admittedly the Managing Partner. Had it been a civil suit, Nasar,

the managing partner would have been, by virtue of the provisions of Order XXX

C.P.C., entitled to sue or be sued in the name of the firm. But in the absence of

any enabling provision in the Cr.P.C. the managing partner is not entitled to file a

complaint in the name of the firm. However, any partner including the Managing

Partner who is an agent of the firm is entitled to file a complaint on behalf of the

firm. In the absence of a provision analogous to Order XXX C.P.C., it is not

permissible to file a complaint; in the name of the firm. The position would be

different if it is the accused which is a partnership firm in which case the legal

fiction under Section 141 of the Negotiable Instruments Act, would operate. Even

in the case of a suit instituted by or in the name of a firm, the legal position is that it
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is really a suit by or in the name of its partners and the decree passed against the

firm is in effect a decree against all the partners. See Mandalassa Devi v. Ram

Narayan : [1965]3SCR421 . The revision petitioner who is the managing partner of

the firm which in turn is the payee under the cheque was perfectly competent to

lodge the complaint. The order dated 10-8-2007 passed by the Magistrate is

unsustainable and is accordingly dislodged. CMP No. 5144 of 2007 will therefore

stand restored to file and shall be proceeded with in accordance with law.
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