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1. The only point pressed in this Second Appeal is that the Court had no
jurisdiction to sell the plaint' property in execution of Ext. A decree. That the plaint
property is one of the properties liable to be sold in execution of that decree by the
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terms thereof is not disputed and is clear from the decree itself. But there is a
direction in the said decree that the properties of defendant 3 therein should be
sold first & that the properties belonging to defendant 4, who is the appellant here,
should be sold only after the sale of defendant 3's properties. As the plaint
property was sold in violation of that direction it is contended that the sale was
without jurisdiction. A petition to set aside the sale on this ground has already
been dismissed for default, and it is after, that dismissal that this suit has been
filed.

When the decree directs the sale of the property,it is wrong to say that the sale in
execution is without jurisdiction although such sale was not in conformity with the
direction in the decree regardingthe order of the sales of the various items. The
direction regarding the order in which the sales areto be made is only a direction
regarding the manner of the exercise of the jurisdiction to sell and doesnot affect
the jurisdiction itself. We are fortified inthe view we have taken by the decision in
A. M. MaryFernandez v. M. Madhavi, 1955 Ker LT 46: (AIR1955 Trav-C 92) (A).
We therefore hold that thesale was not without jurisdiction and dismiss thissecond
appeal. Only one set of costs is allowedto the respondents and it will be shared
equally byrespondents 2 and 3.

SooperKanoon - India's Premier Online Legal Search - sooperkanoon.com



