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1. The main question, on this reference by the President of India under Art.143(1)
of the Constitution depends upon the true scope and interpretation ofArt. 289. of
the Constitution relating to the immunity of States from Union taxation.On receipt
of the reference notices were issued to the Attorney-General oflndia and to the
Advocates-General of the States. In pursuance of that the caseof the Union
Government has been placed before us by the learnedSolicitor-General and that
of the States of Andhra Pradesh, Assam, Bihar,Gujarat, Kerala, Madhya Pradesh,
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Madras, Maharashtra, Mysore, Orissa, Punjaband West Bengal was presented to
us by their respective counsel. On the datethe hearing of this case started, an
application was made on behalf of theState of Uttar Pradesh also to be heard, but
no statement of case had been putin on behalf of that State, and as no grounds
were made out for condoning thedelay, we refused the application.

2. The reference is in these terms :

'‘Whereas sub-section (1) ofsection 20 of the Sea Customs Act, 1878 (Act 8 of
1878), provides for the levyof customs duties on goods imported or exported by
sea to the extent and in themanner specified in the said sub-section;

And whereas sub-section (2) of section20 of the said Act applies the provisions of
sub-section (1) of that section inrespect of all goods belonging to the Government
of a State and used for thepurposes of a trade or business of any kind carried on
by, or on behalf of,that Government, or of any operations connected with such
trade or business asthey apply in respect of goods not belonging to any
Government;

And whereas it is proposed toamend sub-section (2) of section 20 of the said Act
so as to apply theprovisions of sub-section (1) of that section in respect of all
goods belongingto the Government of a State; irrespective of whether such goods
are used ornot for the purposes set out in the said sub-section (2) as at present
inforce;

And whereas sub-section (1) ofsection 3 of the Central Excises and Salt Act, 1944
(Act 1 of 1944), providesfor the levy of duties of exercise on all excisable goods
other than salt whichare produced or manufactured in India and a duty on salt
manufactured in, orimported by land into any part of India in the manner specified
in the saidsub-section;

And whereas sub-section (1A) ofsection 3 of the said Act applies the provisions of
sub-section (1) of thatsection in respect of all excisable goods other than salt
which are produced ormanufactured in India by, or on behalf of, the Government
of a State and usedfor the purposes of a trade or business of any kind carried on



by, or on behalfof, that Government, or of any operations connected with such
trade or businessas they apply in respect of goods which are not produced or
manufactured by anyGovernment;

And whereas it is proposed toamend sub-section (1A) of section 3 of the said Act
so as to apply theprovisions of sub-section (1) of that section in respect of all
excisable goodsother than salt which are produced or manufactured in India by, or
on behalf ofthe Government of a State, irrespective of whether such goods are
goods areused or not for the purposes set out in the said sub-section (1A) as at
presentin force;

And whereas it is proposed tointroduce in Parliament a Bill, the draft of which is
annexed here to andmarked 'Annexure’, to amend for the purpose aforesaid sub-
section (2) ofsection 20 of the Sea Customs Act, 1878 (Act 8 of 1878) and sub-
section (1A) ofsection 3 of the Central Excises and Salt Act, 1944 (Act 1 of 1944);

And whereas Governments ofcertain States have expressed the view that the
amendments as proposed in thesaid draft of the Bill may not be constitutionally
valid as the provisions ofarticle 289. read with the definitions of 'taxation' and 'tax’
in clause (28) ofarticle 366 of the Constitution of India preclude the Union from
imposing orauthorising the imposition of any tax, including customs duties and

exciseduties; or in relation to any property of a State except to the extentpermitted
by clause (2) read with clause (3) of the said article 289;

And whereas the Government oflndia is on the other hand inclined to the view -

() that the exemption fromUnion taxation granted by clause (1) of article 289 is
restricted to Uniontaxes on the property of a State and does not extend to Union
taxes in relationto the property of a State and that clauses (2) and (3) of that article
havealso to be construed accordingly;

(i) that customs duties aretaxes on the import or export of property and not taxes
on property as such andfurther that excise duties are taxes on the production or
manufacture ofproperty and not taxes on property as such; and
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(i) that the union is notprecluded by the provisions of article 289 of the
Constitution of India fromimposing or authorising the imposition of customs duties
on the import orexport of the property of a State and other Union taxes on the
property of aState which are not taxes on property as such;

And whereas doubts have arisen asto the true interpretation and scope of article
289 of the Constitution ofindia and, in particular, as to the constitution validity of
the amendments tothe Sea Customs Act, 1878 (Act 8 of 1878) and the Central
Excises and Salt Act,1944 (Act 1 of 1944) as proposed in the aforesaid draft Bill;

And whereas in view of what hasbeen hereinbefore stated, it appears to me that
the questions of lawhereinafter set out have arisen and are of such a nature and
are of such publicimportance that it is expedient to obtain the opinion of the
Supreme Court ofIndia thereon;

3. Now, therefore, in exercise of the powers conferred upon me by clause (1)of
article 143 of the Constitution of India, |, Rajendra Prasad, President of

India,hereby refer the following question to the Supreme Court of India
forconsideration and report of its opinion thereon;

'(1) Do the provisions ofarticle 289. of the Constitution preclude the Union from
imposing, orauthorising the imposition of, customs duties on the import or export of
theproperty of a State used for purposes other than those specified in clause (2)of
that article

(2) Do the provisions of article289 of the Constitution of India preclude the Union
from imposing, orauthorising the imposition of, excise duties on the production or
manufacturein India of the property of a State used for purposes other than
thosespecified in clause (2) of that article

(3) Will sub-section (2) ofsection 20 of the Sea Customs Act, 1878 (Act 8 of 1878)
and sub-section (1A) ofsection 3 of the Central Excises and Salt Act, 1944 (Act 1
of 1944) as amendedby the Bill set out in the Annexure be inconsistent with the
provisions ofarticle 289. of the Constitution of India ?'

New Delhi :
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Sd/- Rajendra Prasad,
Dated the 19-4-1962.
President of India.
Annexure

DRAFT BILL A

BILL

4. Further to amend the Sea Customs Act, 1878, and the Central Excises andSalt
Act, 1944.

5. Be it enacted by Parliament in the year of the Republic of India asfollows :-

1. Short title - This Act may becalled the Sea Customs and Central Excises
(Amendment) Act, 19.

2. Amendment of section 20, Act 8of 1878, - In section 20 of the Sea Customs Act,
1878 for sub-section (2) thefollowing sub-section shall be substituted, namely :-

(2) The provisions ofsub-section (1) shall apply in respect of all goods belonging to
the Governmentas they apply in respect of goods not belonging to the
Government.’

3. Amendment of section 3, Act 1of 1944. - In section 3 of the Central Excises and
Salt Act, 1944, forsub-section (1A) the following sub-section shall be substituted,
namely :-

(1A) The provisions ofsub-section (1) shall apply in respect of all excisable goods
other than saltwhich are produced or manufactured in India by, or on behalf of, the
Governmentas they apply in respect of goods which are not produced or
manufactured by theGovernment.’

6. It has been argued on behalfof the Union of India that clause (1) of Art. 289.
properly interpreted would meanthat the immunity from taxation granted by the



Constitution to the States isonly in respect of tax on property and on income, and
that the immunity doesnot extend to all taxes; the clause should not be interpreted
SO as to includetaxation in relation to property; a tax by way of import or export
duty is nota tax on property but is on the fact of importing or exporting goods into
orout of the country; similarly, an excise duty is not a tax on property but is atax on
production or manufacture of goods; though the measure of the tax mayhave
reference to the value, weight or quantity of the goods, according to therelevant
provisions of the statute imposing excise duty, in essence and trulyspeaking
import or export duties or excise duty re not taxes on property,including goods, as
such, but on the happening of a certain event in relationto goods, namely, import
or export of goods or production or manufacture ofgoods; the true meaning of Art.
289. is to be derived not only from its languagebut also from the scheme of the
Indian Constitution distributing powers oftaxation between the Union and the
States in and the context of thoseprovisions; Arts. 285 and 289. of the Constitution
are complementary and thetrue construction of the one has a direct bearing on
that of the other; thosearticles have to be construed in the background of the
corresponding provisionsof the Government of India Act 1935, Sections 154 and
155; clause (2) of Art. 289. isonly explanatory and not an exception to clause (1) in
the sense that theentire field of taxation covered by clause (1) is also covered by
the terms ofclause (2); as Parliament has exclusive power to make laws with
respect totrade and commerce with foreign countries and with respect to duties
ofcustoms, including export duties and duties of excise on certain
goodsmanufactured or produced in India, the Union is competent to impose or
toauthorise the imposition of custom duties on the import or export of goods by
aState which may be its property or excise duty on the production or
manufactureof goods by a State; if clause (1) of Art. 289. were to be interpreted
asincluding the exemption of a State in respect of customs duties or excise duty,it
will amount to a restriction on the exclusive competence of Parliament tomake
laws with respect to trade and commerce - a restriction which is notwarranted in
view of the scheme of the Constitution; that the term'taxation' has been used in a
very wide sense, as per Art. 366(28);the wide sweep of that expression has to be
limited with respect to the words'property’ or ‘income’; the juxtaposition of the
words'property’ and ‘income' in clause (1) of Art. 289. wouldshow that the



exemption of the States from Union taxation was only in respectof tax on property
and tax on income; in other words, the exemption granted byArt. 289(1). is in
respect of property taxes properly so called in the sense oftaxes directly on directly
on property; a tax on property means a tax inrespect of ownership, possession or
enjoyment of property, in contradistinctionof customs duties and duties of excise,
which in their true meaning are nottaxes on property but only in relation to
property, on a particular occasion;Clause (2) of Art. 289. of the Constitution shows
clearly that trade or businesscarried on by States will be liable to taxation; by
clause (3) of Art. 289. Parliament has been authorised to legislate as to what trade
or business wouldbe incidental to the ordinary functions of government and which,
thereforewould not be subject to taxation by the Union; any trade or business not
sodeclared by parliament will be within the operation of clause (-), i.e., liableto
Union taxation.

7. On the other hand, it isargued on behalf of the States that in interpreting Art.
289. of the Constitution,on which the answer to the question referred by the
President depends, it hasto be borne in mind that our Constitution does not make
a distinction betweendirect and indirect taxation; that trade and commerce and
industry have beendistributed between the Union and the States; that the power of
taxation isdifferent from the power to regulate trade and commerce; that the
narrowerconstruction of the Article, contended for and on behalf of the Union,
willseriously and adversely affect the activities of the States and their powersunder
the Constitution; that a comparison and contrast between the terms of s.155 of the
Government of India Act and those of Art. 289. of the Constitutionwould clearly
emphasize that the wider meaning contended for on behalf of theStates should be
preferred; that the legislative practice in respect of exciseand customs duties is a
permissible guide to the interpretation of the Articlein question and would support
the wider construction, and that even on anarrower construction, insisted upon by
the Union, customs duties and duties ofexcise affect property and are, therefore,
within the immunity granted by Art.289(1). ; properly construed Art. 289(1). grants
complete immunity from alltaxation on any kind of property; and any kind of tax on
property or inrelation to property is within the immunity; therefore, the distinction
soughtto be made on behalf of the Union between tax on property and tax in
relationto property is wholly irrelevant; clause (2) of Art. 289. is not explanatory,



ascontended on behalf of the Union, but is an exception or in the nature of
aproviso to clause (1) of the Article; clause (2) really carves out somethingwhich is
included in clause (1) and similarly clause (3) is an exception toclause (2) and
carves out something which is included in clause (2).

8. It should be noted that allthe States which were represented before us were
agreed in their contention, aset out above, except the State of Maharashtra. The
learned Counsel for theState of Maharashtra agreed with the contention on behalf
of the Union thatthere was a clear distinction between tax on property and excise
duties. Inother words, excise duty is not within the immunity granted by clause (1)
ofArt. 289. , which is in the nature of an exception to the general power of aState
to regulate trade and commerce and its right to tax, and as such itshould be very
strictly construed. But he supported the other States in so faras they contended
that duties of import and export were within the exemptiongranted by clause (1) of
Art. 289. .

9. It will thus be seen thatwhereas the Union is for interpreting clause (1) of Art.
289. in the restrictedsense of the immunity being limited to a direct tax on property
and on theincome of a State, the States contend for an all-embracing exemption
from Uniontaxes which have any relation to or impact on State property and
income. Inspite of this wide gulf between the two view points both are agreed that
theterms 'property’, 'income’ and 'tax' have beenused in their widest sense. "They
are also agreed that the immunity granted tothe Union in respect of its property by
Art. 285 corresponds to the immunitygranted to the States by Art. 289. , and that,
therefore, the term'property’ 'taxation' and 'tax' have to beinterpreted in the same
comprehensive sense in both the Articles. It will benoticed that whereas not only
the term 'property’ but also'income' occurs in Art. 289. in Art. 285 the term 'income’
IS notused apparently because the Constitution makers were aware of the
legalposition that tax on 'income’ (as distinct from agricultural income)is exclusively
in the Union List and was so even before the advent of theConstitution. It was
agreed, and it is manifest that the terms of Art. 285 and289 are very closely
parallel to those of Sections 154 and 155, respectively, of theGovernment of India
Act, 1935 (25 & 26 Geo. VC. 42), except for thedifferences in expression
occasioned by the change in the constitutionalposition and the integration of the



Indian States after 1947. The language ofthe two parallel provisions may be set
out below in order to bring out thepoints of similarity and contrast.

10. Government of India Act.

S. 154 : Property vested in HisMajesty for purposes of the Government of the
Federation shall, save in so faras any Federation law may otherwise provide, be
exempt from all taxes imposedby, or by any authority within, a Province or
Federated State; Provided that,until any Federal law otherwise provides, any
property so vested which was immediatelybefore the commencement of Part Il of
this Act liable, or treated as liable,to any such tax, shall, so long as that tax
continues, continue to be liable,or to be treated as liable thereto.

S. 155-(1) Subject ashereinafter provided, the Government of a Province and the
Ruler of a FederatedState shall not be liable to Federal taxation in respect of lands
or buildingsituate in British India, or income accruing, arising or received in
Britishindia :

Provided that -

(a) where a trade or businessof any kind is carried on by or on behalf of the
Government of a Province inany part of British India outside that Province or by a
Ruler in any part ofBritish India, nothing in this sub-section shall exempt that
Government orRuler from any Federal taxation in respect of that trade or business,
or anyoperations connected therewith, or any income arising in connection
therewith,or any property occupied for the purposes thereof;

(b) nothing in this sub-sectionshall exempt a Ruler from any Federal taxation in
respect of any lands,buildings or income being his personal property or personal
income.

(2) Nothing in this Act affectsany exemption from taxation enjoyed as of right at the
passing of this Act bythe Ruler of an Indian State in respect of any Indian
Government securitiesissued before that date.



11. It will thus appear that boths. 154 and Art. 285 set out above speak only of
‘property' and laydown that property vested in the Unions shall be exempt from all
taxes imposedby a State or by any authority within a State, subject to one
exception ofsaving the pre-existing taxes on such property until Parliament may by
lawotherwise provide. Similarly whereas s. 155 of the Government of India
Actexempts from federal taxes the Government of a Province in respect of lands
orbuildings situate in British India or income accruing, arising or received inBritish
India, Art. 289(1). says 'the property and income of a State shallbe exempt from
Union taxation'. Section 156 aforesaid has two provisos (a)& (b); (a) relating to
trade or business of any kind carried on by or onbehalf of the Government of a
Province, and (b) which is not relevant, relatingto a Ruler. It will be seen that
'income’ is repeated in both theprovisions, but what was ‘lands' or 'buildings' has
becomesimply 'property’ in Art. 289(1). .

12. The question naturally ariseswhy ‘income' was at all mentioned when it is
common ground that'income' would be included in the generic term 'property'.It
was suggested on behalf of the Union that the juxta-position of the terms'property’
and 'income' of a State which have been declaredto be exempt from Union
taxation would indicate that the tax from which theywere to be immune was tax on
‘property’ and on ‘'Income',i.e., in both cases a direct tax, and not a indirect tax,
which may be leviedin relation to the property of a State, namely, excise duty,
which is a tax onthe manufacture or production of goods and customs duty which
IS a tax on theevent of importation or exportation of goods.

13. Before dealing with theargument on either side, whether the restricted
meaning attributed to the wordsof Art. 289(1). on behalf of the Union, or the wider
significance claimed forthose words on behalf of the States, was intended by the
Constitution makers,it is necessary to bear in mind certain general considerations
and the schemeof the constitutional provisions bearing on the power of the Union
to imposethe taxes contemplated by the proposed legislation. Neither the Union
nor theStates can claim unlimited rights as regards the are area of taxation.
Theright has been hedged in by considerations of respective powers
andresponsibilities of the Union in relation to the States, and those of theStates in
relation to citizens or inter se or in relation to the Union. Part XllI of the Constitution



relates to 'Finances etc.' At the very outsetArt. 265 lays down that no tax shall be
levied or collected except by authorityof law. That authority has to be found in the
three lists in the SeventhSchedule, subject to the provisions of Part XI which deals
with the relationsbetween the Union and the States, particularly Chapter | relating
tolegislative relations and distribution of legislative powers, with specialreference
to Art. 246. Under that Article the legislature of a State hasexclusive powers to
make laws with respect to the matters enumerated in List lland Parliament and the
Legislature of a State have powers to make laws withrespect to the matters
enumerated in List Il (the Concurrent List), andnotwithstanding those two lists,
Parliament has the exclusive power to makelaws with respect to any of the matters
enumerated in List | (the Union List).Parliament also has power to make laws with
respect to any of the mattersenumerated in the State List with respect to any part
of the territory of Indiawhich is not included in a State. By Art. 248 Parliament has
been vested withexclusive power to make laws with respect to any matters not
enumerated in theState list or the Concurrent list, including the power of making a
law imposinga tax not mentioned in either of those lists. It is not necessary to refer
tothe extended power of legislation vested in Parliament in
abnormalcircumstances, as contemplated by Arts. 249, 250 and 252. In short,
though theStates have been vested with exclusive powers of legislation with
respect tothe matters enumerated in List Il, the authority of Parliament to legislate
inrespect of taxation in List | is equally exclusive. The scheme of distributionof
powers of legislation, with particular reference to taxation, is thatParliament has
the exclusive power to legislate imposing taxes on income otherthan agricultural
income (Entry 82); duties of customs including export duties(Entry 83); duties of
excise on tobacco and other goods manufactured orproduced in India, except
alcoholic liquors for human consumption and opium,Indian hemp and other
narcotic drugs and narcotics, which by entry 51 of List Il is vested in the State
legislature (Entry 84). It is not necessary to referto the other taxes which
Parliament may impose because they have no directbearing on the questions in
controversy in this case. Similarly, the Statelegislatures have the power to impose
taxes on agricultural income (Entry 46),taxes on lands and buildings (Entry 49)
and duties of excise on alcoholicliquors and opium etc., manufactured or produced
in the State andcountervailing duties at the same or lower rates on similar goods



manufacturedor produced elsewhere in India (Entry 51). It is also not necessary to
refer toother heads of taxes which are contained in the State List. It would,
thusappear that whereas all taxes on income other than agricultural income
arewithin the exclusive power of the Union, taxed on agricultural income only
arereserved for the States. All customs duties, including export duties, relatingas
they do to transactions of import into or export out of the country arewithin the
powers of Parliament. The States are not concerned with those. Theyare only
concerned with taxes on the entry of goods in local areas forconsumption, use or
sale therein, covered by entry 52 in the State List. Exceptfor duties of exercise on
alcoholic liquors and opium and other narcotic drugs,all duties of exercise are
leviable by Parliament. Hence, it can be said thatby and large, taxes on income,
duties of customs and duties of excise arewithin the exclusive power of legislation
by Parliament.

14. Those exclusive powers oftaxation, as aforesaid vested in Parliament, have to
be correlated with theexclusive power of Parliament to legislate with respect to
trade and commercewith foreign countries; import and export duties across
customs frontiers;definition of customs frontiers (Entry 41); inter-State trade and
commerce(Entry 42). As the regulation of trade and commerce with foreign
countries, asalso inter-State, is the exclusive responsibility of the Union,
Parliament hasthe power to legislate with respect to those matters, alongwith the
power to legislateby way of imposition of duties of customs in respect of import
and export ofgoods as also to impose duties of excise on the manufacture or
production inany part of India in respect of goods other than alcoholic liquors and
opium,etc., referred to above. Further, the imposition of customs duties or
exciseduties may be either (1) with a view to raise revenue or (2) to regulate
tradeand commerce, both in land and foreign, or (3) both to regulate trade
andcommerce and to raise revenue. If therefore Art. 289(1) completely exempts
allproperty of the States from all taxes the power of Parliament to regulateforeign
trade by the use of its power of taxation would be seriously impairedand this
consideration will have to be kept in mind when interpreting Art.289(1).

15. There is another generalconsideration which has also to be borne in mind in
view of the provisionscontained in Part Xl of the Constitution. Though various



taxes have beenseparately included in List | or List Il and there is no overlapping
in thematter of taxation between the two Lists and there is no tax provided in
theConcurrent List except stamp duties (Item 44), the constitution embodies
anelaborate scheme for the distribution of revenue between the Union and
theStates in Part XlI, with respect to taxes imposed in List I. The scheme of
theConstitution with respect to financial relations between the Union and
theStates, devised by the Constitution makers, is such as to ensure an
equitabledistribution of the revenue between the center and the States. All
revenuereceived by the Government of India normally form part of the
Consolidated Fundof India, and all revenues received by the Government of a
State shall formpart of the Consolidated Fund of the State. This general rule is
subject to theprovision of the Chapter | of Part Xl in which occur Arts. 266 to 277.
Thoughstamp duties and duties of excise on medicinal and toilet preparations
whichare covered by the Union List are to be levied by the Government of India,
theyhave to be collected by the States within which such duties are leviable
andare not to form part of the Consolidated Fund of India, but stands assigned
tothe State which has collected them (Art. 268). Similarly, duties and taxeslevied
and collected by the Union in respect of Succession Duty, Estate Duty,Terminal
Taxes on goods and passengers carried by Railway, sea or air, taxes onrail fares
and freights, etc. as detailed in Art. 269 shall be assigned to theStates and
distributed amongst them in accordance with the principles ofdistribution as may
be formulated by Parliamentary legislation, as laid down inclause (2) of Art. 2609.
Art. 270 provides that taxes on income, other thanagricultural income shall be
levied and collected by the Government of Indiaand distributed between the Union
and the States. The taxes and duties leviedby the Union and collected by the
Union or by the States as contemplated byArts. 268, 269 and 270 and distributed
amongst the States shall not form partof the Consolidated Fund of India. Further
Excise duties which are levied andcollected by the Government of India and which
form part of the ConsolidatedFund of India may also be distributed amongst the
States, in accordance withthe principles laid down by Parliament in accordance
with the provisions ofArt. 272. Express provision has been made by Article 273 in
respect ofgrants-in-aid of the revenue of the States of Assam, Bihar, Orissa and
WestBengal in lieu of assignment of any share of the net proceeds of export duty



onjute and jute products. Further a safeguard has been laid down in Art. 274
thatno bill or amendment which imposes or varies any tax or duty in which
Statesare interested or which affects the principles of distribution of duties ortaxes
amongst the States as laid down in Arts. 268 - 273 shall be introduced ormoved in
either House of Parliament except on the recommendation of thePresident.
Parliament has also been authorised to lay down that certain sumsmay be
charged on the Consolidated Fund of India in each year by way ofgrants-in-aid of
the revenues of such States as it may determined to be in needof assistance. This
aid may be different for different States, according totheir needs, with particular
reference to schemes of development for the purposesindicated in Art. 275(1).

16. Provision has also been madeby Art. 280 for the appointment by the President
of a Finance Commission tomake recommendations to the President as to the
distribution amongst the Unionand the States of the net proceeds of taxes and
duties as aforesaid, and as tothe principles which should govern the grants-in-aid
of the revenue of theStates out of the Consolidated Fund of India.

17. 1t will thus appear that Part Xll of the Constitution has made elaborate
provisions as to the revenues of theUnion and of the States, and as to how the
Union will share the proceeds ofduties and taxes imposed by it and collected
either by the Union or by theStates. Sources of revenue which have been
allocated to the Union are not meantentirely for the purposes of the Union but
have to be distributed according tothe principles laid down by Parliamentary
legislation as contemplated by theArticles aforesaid. Thus all the taxes and duties
levied by the Union andcollected either by the Union or by the States do not form
part of theConsolidated Fund of India but many of those taxes and duties are
distributedamongst the States and form part of the Consolidated Fund of the
States. Eventhose taxes and duties which constitute the Consolidated Fund of
India may beused for the purposes of supplementing the revenues of the States in
accordancewith their needs. The question of the distribution of the aforesaid taxes
andduties amongst the States and the principles governing them, as also the
principlesgoverning grants-in-aid of revenues of the States out of the Consolidated
Fundof India, are matters which have to be decided by a high-powered
FinanceCommission, which is a responsible body designated to determine those



mattersin an objective way. It cannot, therefore, be justly contended that
theconstruction of Art. 289 suggested on behalf of the Union will have the effectof
seriously and adversely affecting the revenues of the States. The
financialarrangement and adjustment suggested in Part Xl of the Constitution has
beendesigned by the Constitution-makers in such a way as to ensure an
equitabledistribution of the revenues between the Union and the States, even
thoughthose revenues may be derived from taxes and duties imposed by the
Union andcollected by it or through the agency of the States. On the other hand,
theremay be more serious difficulties in the way of the Union if we were to
adoptthe very wide interpretation suggested on behalf of the States. It will thus
beseen that the powers of taxation assigned to the Union are based mostly
onconsiderations of convenience of imposition and collection and not with a viewto
allocate them solely to the Union; that is to say, it was not intended thatall taxes
and duties imposed by the Union Parliament should be expended on theactivities
of the center and not on the activities of the States. Sources ofrevenue allocated to
the States, like taxes on land and other kind of immovableproperty, have been
allocated to the States alone. The Constitution makersrealised the fact that those
sources of revenue allocated to the States may notbe sufficient for their purposes
and that the Government of India would have tosubsidise their welfare activities
out of the revenues levied and collected by theUnion Government. Realising the
limitations on the financial resources of theStates and the growing needs of the
community in a welfare State, theConstitution has made, as already indicated,
specific provisions empoweringParliament to set aside a portion of its revenues,
whether forming part of theConsolidated Fund of India or not, for the benefit of the
States, not in statedproportions but according to their needs. It is clear, therefore,
thatconsiderations which may apply to those Constitutions which recognisewater-
tight compartments between the revenues of the federating States andthose of the
federation do not apply to our Constitution which does notpostulate any conflict of
interest between the Union on the one hand and theStates on the other. The
resources of the Union Government are not meantexclusively for the benefit of the
Union activities; they are also meant forsubsidising the activities of the States in
accordance with their respectiveneeds, irrespective of the amounts collected by or
through them. In otherwords, the Union and the States together form one organic



whole for thepurposes of utilisation of the resources of the territories of India as
awhole.

18. Bearing the scheme of ourConstitution in mind let us now turn to the words of
Art. 289 and also itscomplementary article, namely, Art. 285. The contention on
behalf of the Unionis that when Art. 289 provides for exemption of the property and
income of aState from Union taxation, it only provides for exemption from such tax
as maybe levied directly on property and income and not from all Union taxes,
whichmay have some relation to the property or income of a State. On the other
hand,the contention on behalf of the States is that when Art. 289(1) provides
forexemption of the property and income of a State from Union taxation,
itcompletely exempts the property and income of a State from all Union taxationof
whatsoever nature it may be. So far as exemption of income is concerned,there is
no serious dispute that the exemption there is with respect to taxeson income
other than agricultural income (item 82, List I), for the simplereason that the only
tax provided in List | with respect to income is in item82 of List I. The dispute is
mainly with respect to taxes on 'property’.Now this fact in our opinion has an
important bearing on the nature of taxationof 'property' which is exempt under Atrt.
289(1). If the income of aState is exempt only from taxes on income, the
juxtaposition of the words'property and income' in Art. 289(1) must lead to the
inference thatproperty is also exempt only from direct taxes on property. But it is
said thatthere is no specific tax on property in List | and it is therefore contended
onbehalf of the States that when property of a State was exempted from
Uniontaxation, the intention of the Constitution makers must have been to exempt
itfrom all such taxes which are in any way related to property. Therefore, it isurged
that the exemption is not merely from taxes directly on property as suchbut from all
taxes which impinge on property of a State even indirectly, likecustoms duties, or
export duties or excise duties. It is true that List Icontains no tax directly on
property like List Il, but it does not follow fromthat that the Union has no power to
Impose a tax directly on property under anycircumstances. Article 246(4) gives
power to Parliament to make laws withrespect to any matter for any part of the
territory of India not included in aState notwithstanding that such matter is a matter
enumerated in the StatelList. This means that so far as Union territories are
concerned Parliament haspower to legislate not only with respect to items in List |



but also withrespect to items in List Il. Therefore, so far as Union territories are
concerned,Parliament has power to impose a tax directly on property as such. It
cannottherefore be said that the exemption of States' property from Union
taxationdirectly on property under Art. 289(1) would be meaningless as Parliament
hasno power to impose any tax directly on property. If a State has any property
inany Union territory that property would be exempt from Union taxation
onproperty under Art. 289(1). The argument therefore that Art. 289(1) cannot
beconfined to tax directly on property because there is no such tax provided inList
| cannot be accepted.

19. Now the words in Art. 289,confining ourselves to 'property’, are that 'the
property of aState shall be exempt from Union taxation'. It is remarkable that the
word'all' does not govern the words 'Union taxation' in Art.289(1). It does not
provide that the property of a State shall be exempt fromall Union taxation. The
guestion therefore is whether when Art. 289 providesfor the exemption of State
property from Union taxation, it only provides forexemption from that kind of Union
taxation which is a tax directly on property.lt is true that Art. 289(1) does not
specifically say that the property of aState shall be exempt from Union taxation on
property. It may however beproperly inferred that that was the intention if one
looks to the language ofArt. 289(2). That clause mainly deals with income accruing
or arising to aState from trade or business carried on by it. At the same time it
providesthat where the State is carrying on a trade or business nothing in clause
(1)shall prevent the Union from imposing any tax to such extent as Parliament
mayby law provide in respect of any property used or occupied for the purposes
ofsuch trade or business, and the authority thus given to Parliament to taxproperty
used or occupied in connection with trade or business can only referto a tax
directly on property as such, which is used or occupied for business,the tax being
related to the use or occupation of the property. The meaningwill be clearer if we
look to Art. 285. Clause (1) of that Article providesthat the property of the Union
shall be exempt from all taxes imposed by aState or by any authority within a
State. Prima facie the use of the words'all taxes' in clause (1) would suggest that
the property of theUnion would be exempt from all taxes of whatsoever nature,
which a State canimpose. But it one looks to clause (2) of Art. 285 the nature of
taxes fromwhich the property of the Union would be exempt is clearly indicated as



a tax onproperty. Clause (2) provides that 'nothing in clause (1) shall,
untilParliament by law otherwise provides, prevent any authority within a State
fromlevying any tax on any property of the Union to which such property
wasimmediately before the commencement of this Constitution liable or treated
asliable, so long as that tax continues to be levied in that State'. It willin our opinion
be permissible in view of clause (2) to read clause (1) of Art.285 when it speaks of
all taxes as relating to taxes of the nature of taxesdirectly on property. We have
already pointed out, when dealing with thegeneral considerations which should
govern the interpretation of Art. 289(1)that the power of the Union would be
crippled if Art. 289 is interpreted asexempting the property of a State from all
Union taxes. We have also pointedout that even though the taxes may be
collected and levied by the Union, thereare provisions in Part Xl for the
assignment or distribution of many Uniontaxes to the States. There are also
provisions for grants-in-aid by the Unionfrom the Consolidated Fund of India to a
State. In these circumstances it wouldin our opinion be in consonance with the
scheme of the Constitution relating totaxation to read Art. 289(1) as laying down
that the property and income of aState shall be exempt from Union taxation on
property and income. There is inour opinion better warrant for reading these words
‘on property andincome' after the words 'Union taxation' in Art. 289(1) in viewof the
scheme of our Constitution relating to taxation and also the provisionsof Part XII
thereof than to read the word 'all' before the words'Union taxation' in that clause.
The effect of reading the word'all' before the words 'Union taxation' would in
ouropinion be so serious, and so crippling to the resources, which theConstitution
intended the Union to have, as to make it impossible to give thatintention to the
words of clause (1) of Article 289. On the other hand, theStates would not be so
seriously affected if we read the words 'onproperty and income' after the words
‘Union taxation' in Art.289(1), for unlike other Constitutions there is provision in
Part Xll of ourConstitution for assignment or distribution of taxes levied and
collected bythe Union to the States and also for grants-in-aid from the Union to
theStates, so that the burden which may fall on the States by giving a
restrictivemeaning to the words used in clause (1) of Art. 289 would be alleviated
to alarge extent in view of the provisions in Part Xl of the Constitution
forassignment and distribution of taxes levied by the Union to the States and



alsofor grants-in-aid from the Union to the States.

20. Further it must not beforgotten that Arts. 285 and 289 are successors of
Sections 154 and 155 of theGovernment of India Act, though there are differences
in detail between them,in particular clause (2) of Art. 289, which corresponds to
the proviso to s.154 seems in our opinion to make it clear by the change in the
language, thatclause (1) of Art. 285 when it speaks of all taxes is referring to taxes
onproperty of which clause (2) definitely permits continuance provided
suchproperty of the Union immediately before the commencement of the
Constitutionwas liable or was treated as liable to such tax. As to Art. 289(1), a
changehas been made in the words, for s. 155(1), which corresponded thereto,
providesthat the Government of a Province shall not be liable to Federal taxation
inrespect of lands or buildings. Art. 289 on the other hand refers not only tolands
and buildings but to all property of a State, whether movable orimmovable and
exempts it from Union taxation. Even so, we find no warrant forinterpreting clause
(1) of Art. 289 as if it exempts all property of a Statefrom all Union taxation. We are
therefore of opinion reading Art. 289 and itscomplementary Art. 285 together that
the intention of the Constitution makerswas that Art. 285 would exempt all property
of the Union from all taxes onproperty levied by a State or by any authority within
the State while Art. 289contemplates that all property of the States would be
exempt from all taxes onproperty which may be leviable by the Union. Both the
Articles in our opinionare concerned with taxes directly either on income or on
property and not withtaxes which may indirectly affect income or property. The
contention thereforeon behalf of the Union that these two Articles should be read
in the restrictedsense of exempting the property or income of a State in one case
and theproperty of the Union in the other from taxes directly either on property or
onincome as the case may be, is correct.

21. In this connection, it ispertinent to refer to certain decision of the High Court of
Australia, theSupreme Court of Canada, and the Privy Council bearing on the
construction ofsimilar, though not identical, provisions in the Constitutions of
Australia andCanada.



22. The corresponding provisionsof the Canadian Constitution are contained in
Sections 91, 92 and 125 of the BritishNorth America Act, 1867 (30-31 Vict. Ch. 3).
The relevant portion of s. 91 isas follows :-

'It shall be lawful forthe Queen................... to make laws for the peace, order and
goodGovernment of Canada, in relation to all matters not coming within the
classesof subjects by this Act assigned exclusively to the Legislatures of
theProvinces; and for greater certainty, but not so as to restrict the generalityof the
foregoing terms of this Section, it is hereby declared that(notwithstanding anything
in this Act) the exclusive legislative authority ofthe Parliament of Canada extends
to all matters coming within the classes ofsubjects next hereinafter enumerated;
thatistosay:. ... ...

(2) The regulation of Trade andCommerce,
(3) The raising of money by anymode or system of taxation.’

23. S. 92 provides for exclusivepowers of the province including direct taxation
within the Province in orderto the raising of revenue for Provincial purposes.

24. Section 125 is in these terms:-

No lands or propertybelonging to Canada or any Province shall be liable to
taxation.'

25. It will thus be seen that theabove-quoted section runs very parallel to the
provisions of Art. 289(1) of ourConstitution. These provisions of the Canadian
constitution have come up forconsideration before the Supreme Court of Canada,
as also before the JudicialCommittee of the Privy Council on a number of
occasions. In the case of theAttorney-General of The Province of British Columbia
v. The Attorney-General ofthe Dominion of Canada 64 Can. S.C.R. 377 the
guestion arose whether theProvince of British Columbia could import liquors into
Canada for the purposesof sale, pursuant to the provisions of the Government
Liquor Act (11 Geo. V, ¢.30) without payment of customs duties imposed by the
Dominion of Canada. It wasargued, as has been argued before us, that the word
'tax' was wideenough to include the imposition of customs duties, and that the



word'property’ in s. 125 included property of all kinds. The answer givenby the
Dominion was that customs duties did not constitute taxes within themeaning of
the expression used in s. 125 but were merely in the nature ofregulation of trade
and commerce, and secondly, assuming that customs dutieswere included in the
expression ‘taxation', they did not constitutetaxation on property. It was also
contended on behalf of the Dominion that theword 'taxation' on s. 125 was not
intended to comprehend customsduties inasmuch as the prohibition indicated by
the section was intended to be reciprocalprohibition and did not extend as regards
the Dominion to indirect taxation.The Supreme Court of Canada, by majority
judgment, upheld the decision of theExchequer Court of Canada, which had held
that the import by the Province wasliable to pay import duty to the Dominion. Thus
the contention raised on behalfof the Dominion was accepted that customs duties
were not taxes imposed onproperty as such but were levied on the importation of
certain goods intoCanada as a condition of their importation.

26. This decision of the SupremeCourt was challenged before the Privy Council,
by special leave. The Judgmentof the Privy Council is reported in Attorney-
General of British Columbia v.Attorney-General of Canada 1924 A.C. 222. The
Privy Council upheld the decisionappealed from and held that import duties
imposed by the Dominion uponalcoholic liquors imported into Canada by the
Government of British Columbiafor the purposes of trade was valid. The Privy
Council based its decision on aconsideration of the whole scheme of the Canadian
Constitution under whichDominion had the power to regulate trade and commerce
throughout the Dominion,and held that 's. 125 must therefore be so considered as
to prevent theparamount purpose thus declared being defeated'. The Privy Council
furtherobserved that 'the true solution is to be found in the adaptation of s.125 to
the whole scheme of Government which the statute defines'. Theratio decidendi in
the case just mentioned fully supports the contention raisedon behalf of the Union
in the present case and the interpretation of Art.289(1) must also be adapted to
the whole scheme of the Constitution.

27. Turning now to theConstitution of Australia and the relevant cases decided by
the High Court of Australia,it is necessary to set out the relevant part of s. 51 of the
Commonwealth ofAustralia Constitution Act, 1900 (63 and 64 Vict. c. 12) :-



‘The Parliament shall,subject to this Constitution, have power to make laws for the
peace, order andgood Government of Commonwealth with respect to -

(i) Trade and Commerce withother countries, and among the States;
(i) Taxation; but so as not todiscriminate between the States or parts of States.'

28. This closely follows thatpart of s. 91 of the British North America Act, which
has vested the FederalParliament with the exclusive power to legislate in respect
of such trade andcommerce and taxation in respect thereof. Section 114 of the
Commonwealth ofAustralia Constitution grants immunity from taxation in the
following terms :-

A State shall not, withoutthe consent of the Parliament of the Commonwealth,
raise or maintain any navalor military force, or impose any tax on property of any
kind belonging to theCommonwealth nor shall the Commonwealth impose any tax
on property of any kindbelonging to a State.'

29. This corresponds to theprovision of s. 125 of the Canadian Constitution and
Arts. 285 and 289 of ourConstitution, which have laid down the provisions as to
exemption fromtaxation. The question of the interpretation of those provisions of
theAustralian Constitution came before the High Court of Australia in the case
ofthe Attorney-General of New South Wales v. The Collector of Customs for
NewSouth Wales (1907) 5 C.L.R. 818. In this case an action was brought by
theState of New South Wales to recover the amount of customs duties realised
bythe Collector of Customs in respect of certain steel rails imported by theplaintiff
from England for use in the construction of the railways of theState. The State
claimed that those rails were not liable to customs duties onthe ground that they
were the property of the Government and as such exemptfrom customs duties by
virtue of s. 114 of the Constitution. The majority ofthe Court decided that the
imposition of customs duties being a mode ofregulating trade and commerce with
other countries as well as of exercising thetaxing power, the goods imported by a
State Government were subject to thecustoms laws of the Commonwealth. They
also laid it down that the levying ofthe duties of customs is not an imposition of a
tax on property within themeaning of s. 114 aforesaid. The Court added that even



if the words of thesection were capable of bearing that comprehensive meaning,
that was not the onlyor necessary meaning and should be rejected as inconsistent
with the provisionsof the Constitution conferring upon the Commonwealth
exclusive power to imposeduties of customs and to regulate trade and commerce.
Isaacs J. came to thesame conclusion though on somewhat different grounds. In
the result, the Courtunanimously held, though not for the same reasons, that the
goods imported bythe State were liable to import duty. The High Court held that
the words'impose any tax' might be capable of application to duties ofcustoms. But
it pointed out that the levying of customs duties was not withinthe comprehension
of the expression 'imposition of a tax onproperty'. It also pointed out that customs
duties were imposed in respectof goods and in a sense 'upon' goods, even as the
expression Stampduties, Succession Duties and other forms of indirect taxes are
said to betaxes on deeds and other real or personal property. The Court
recognised thelegal position that customs duties are not really taxation upon
property butupon operations or movements of property.

30. These authorities based onthe interpretation of analogous provisions in the
Canadian and AustralianConstitutions fully support the contention raised on behalf
of the Union thatcustoms duties are not taxes on property but are imposts by way
of conditionsor restrictions on the import and export of goods, in exercise of the
Union'sexclusive power of regulation of trade and commerce read along with the
powerof taxation and that the general words of the exemption have to be limited
intheir scope so as not to come into conflict with the power of the Union toregulate
trade and commerce and to impose duties of customs.

31. It is next urged on behalf ofthe States that even if Art. 289(1) only exempts the
property of the Statesfrom tax directly on property, the levy of excise on goods
under item 84 oflList | is a tax on property and therefore no excise can be levied on
goodsbelonging to States and manufactured by them. It is further urged that
dutiesof customs including export duties under item 83 of List | are equally
dutieson the goods imported or exported and therefore the property of the State
mustbe exempt under Art. 289(1), both from excise duties and from duties of
customsincluding export duties. This raises the question of the nature of duties
ofexcise and customs. This question with respect to excise duties was



consideredby this Court in the case of Amalgamated Coalfields Ltd. v. Union of
India. After considering the previous decisions of theFederal Court In re. The
Central Provinces and Berar Sales of Motor andLubricant Taxation Act 1939
F.C.R. 18; The Province of Madras v. M/s. BudhuPaidanna 1942 F.C.R. 90 and of
the Judicial Committee of the Privy Council inGovernor General in Council v,
Province of Madras 1945 F.C.R. 179, this Courtobserved as follows at p. 1287 :-

With great respect, weaccept the principles laid down by the said three decisions
in the matter oflevy of an excise duty and the machinery for collection thereof.
Excise duty isprimarily a duty on the production or manufacture of goods produced
ormanufactured within the country. It is an indirect duty which the manufactureror
producer passes on to the ultimate consumer, that is, ultimate incidencewill always
be on the consumer. Therefore, subject always to the legislativecompetence of the
taxing authority, the said tax can be levied at a convenientstage so long as the
character of the impost, that is it is a duty on themanufacture or production, is not
lost. The method of collection does notaffect the essence of the duty, but only
relates to the machinery of collectionfor administrative convenience.’

32. This will show that thetaxable event in the case of duties of excise is the
manufacture of goods andthe duty is not directly on the goods but on the
manufacture thereof. We may inthis connection contrast sales tax which is also
imposed with reference togoods sold, where the taxable event is the act of sale.
Therefore, though bothexcise duty and sales-tax are levied with reference to
goods, the two are verydifferent imposts; in one case the imposition is on the act
of manufacture orproduction while in the other it is on the act of sale. In neither
casetherefore can it be said that the excise duty or sales tax is a tax directly onthe
goods for in that event they will really become the same tax. It would thusappear
that duties of excise partake of the nature of indirect taxes as knownto standard
works on - economics and are to be distinguished from direct taxeslike taxes on
property and income.

33. Similarly in the case ofduties of customs including export duties though they
are levied with referenceto goods, the taxable event is either the import of goods
within the customsbarriers or their export outside the customs barriers. They are



also indirecttaxes like excise and cannot in our opinion be equated with direct
taxes ongoods themselves. Now, what is the true nature of an import or export
duty ?Truly speaking, the imposition of an import duty, by and large, results in
acondition which must be fulfiled before the goods can be brought inside
thecustoms barriers, i.e., before they form part of the mass of goods within
thecountry. Such a condition is imposed by way of the exercise of the power of
theUnion to regulate the manner and terms on which goods may be brought into
thecountry from a foreign land. Similarly an export duty is a condition precedentto
sending goods out of the country to other lands. It is not a duty onproperty in the
sense of Art. 289(1). Though the expression'taxation’, as defined in Art. 366(28),
'Includes the impositionof any tax or impost, whether general or local or special,
the amplitudeof that definition has to be cut down if the context otherwise so
requires. Theposition is that whereas the Union Parliament has been vested with
exclusivepower to regulate trade and commerce, both foreign and inter-State
(Entries 41and 42) and with the sole responsibility of imposing export and import
dutiesand duties of excise, with a view to regulating trade and commerce and
raisingrevenue, an exception has been engrafted in Art. 289(1) in favour of
theStates, granting them immunity from certain kinds of Union taxation.
It,therefore, becomes necessary so to construe the provisions of the
Constitutionas to give full effect to both, as far as may be. If it is held that the
Statesare exempt from all taxation in respect of their export or imports, it is
notdifficult to imagine a situation where a State might import or export allvarieties
of things and thus nullify to a large extent the exclusive power ofParliament to
legislate in respect of those matters. The provisions of Art.289(1) being in the
nature of an exception to the exclusive field oflegislation reserved to Parliament,
the exception has to be strictly construed,and therefore, limited to taxes on
property and on income of a State. In otherwords, the immunity granted in favour
of States has to be restricted to taxeslevied directly on property and income.
Therefore, even though import andexport duty or duties of excise have reference
to goods and commodities, theyare not taxes on property directly and are not
within the exemption in Art.289(1).

34. We may in this connectionrefer to the Attorney-General for British Columbia v.
Kingcome Navigation Co.Ltd. 1934 A.C. 45, to bring out the essence of duties of



customs and excisewhich were held by the Privy Council to be in their essence
trading taxes asdistinguished from direct taxes.

35. But it is contended on behalfof the States that in the scheme of our
Constitution no distinction has beenmade between direct and indirect tax and
therefore this distinction is notrelevant to the present controversy. It is true that no
such expressdistinction has been made under our Constitution; even so taxes in
the shape ofduties of customs (including export duties) and excise, particularly
with aview to regulating trade and commerce in so far as such matters are within
thecompetence of Parliament and are covered by various entries in List | to
whichreference has already been made, cannot be called taxes on property; they
areimposts with reference to the movement of property by way or import or
exportor with reference to production or manufacture of goods. Therefore even
thoughour Constitution does not make a clear distinction between direct and
indirecttaxes, there is no doubt that the exemption provided in Art. 289(1) from
Uniontaxation to property must refer to what are known to economists as direct
taxeson property and not to indirect taxes like duties of customs and excise
whichare in their essence trading taxes and not taxes on property.

36. It is also contended onbehalf of the States that the narrower construction
suggested on behalf of theUnion would very seriously and adversely affect
activities of the States. Thisargument does not take into account the more serious
conseqguences that wouldfollow if the wider interpretation suggested on behalf of
the States were to beadopted. For example, a State may decide to embark upon
trade and commerce withforeign countries on a large scale in respect of different
commodities. On theinterpretation put forward by the States, the Union Parliament
would bepowerless to regulate such trade and commerce by the use of the power
oftaxation conferred on it by entry 83 of List I, thus largely nullifying theexclusive
power of Parliament to legislate in respect of international tradeand commerce,
including the power to tax such trade. Trade and commerce withforeign countries,
export and import across the customs frontriers andinter-State trade and
commerce are all within the exclusive jurisdiction of theUnion Parliament. This
Court naturally will not adopt a construction of Art.289(1) which will lead to such a
startling result as to nullify the exclusivepower of Parliament in these matters.



37. Lastly, it is urged on behalfof the States that s. 20 of the Sea Customs Act was
recast and amended by Act.XLV of 1951 and that sub-s. (2) thereof has borrowed
most of its words from theprovisions of clause (2) of Art. 289, and therefore,
Parliament itself hadunderstood clause (2) of Art. 289 in the sense in which the
States arecontending that it should be interpreted. But that in our opinion does
notconclude the matter, for we have to construe the provisions of the
Constitutionin their proper setting and we are entitled to come to the conclusion
thatParliament may not have been correct in so interpreting the words of clause
(2)of Art. 289.

38. For the reasons given above,it must be held that the immunity granted to the
States in respect of Uniontaxation does not extend to duties of customs including
export duties or dutiesof excise. The answer to the three questions referred to us
must therefore, bein the negative. Let the opinion of this Court be reported to the
Presidentaccordingly.

S.K. DAS, J.

39. In exercise of the powersconferred upon him by clause (1) of Art. 143 of the
Constitution, the Presidentof India has referred three questions of law to this court
for considerationand a report of its opinion thereon. These questions are :

(1) Do the provisions ofarticle 289 of the Constitution preclude the Union from
imposing or authorisingthe imposition of, customs duties on the import or export of
the property of aState used for purposes other than those specified in clause (2) of
thatarticle

(2) Do the provisions ofarticle 289 of the Constitution of India preclude the Union
from imposing, orauthorising the imposition of, excise duties on the production or

manufacturein India of the property of a State used for purposes other than
thosespecified in clause (2) of that article

(3) Will sub-section (2) ofsection 20 of the Sea Customs Act, 1878 (Act 8 of 1878),
and sub-section (1A)of section 3 of the Central Excises and Salt Act, 1944 (Act | of
1944) asamended by the Bill set out in the annexure be inconsistent with the
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provisionsof article 289. of the Constitution of India

40. We have had the advantage ofvery full arguments on these questions. The
learned Solicitor-General of Indiahas put forward the point of view on behalf of the
Union of India. SeveralStates were represented before us by their Advocates-
General or other counsel.Except for the State of Maharashtra which has taken a
stand somewhat akin tothat of the Union of India, there is a sharp conflict between
the States andthe Union as to the answers to be given to the three questions. We
shallpresently refer in greater detail to the points of conflict but it may begenerally
stated that except for the State of Maharashtra, the States havetaken the stand
that under Art. 289 of the Constitution the property of a Stateis exempt from the
imposition of customs duties and excise duties except to theextent permitted under
clause (2) of the said article. The Union of India hastaken the stand that the
amplitude of power given to the Union Legislature toimpose duties of customs
(entry 83 of List | of the Seventh Schedule) andduties of excise (entry 84 of List |
of the Seventh Schedule) can be cut downonly by a very strict interpretation of
article 289. and that strictinterpretation is that clause (1) of Art. 289 is confined to a
property taxonly, namely, a tax on the goods as such and not on their importation
or exportationor on their production and manufacture, and looked at from that point
of viewArt. 289 of the Constitution does not give any protection to a State in
thematter of customs duties and excise duties.

41. It is necessary perhaps tosay something at this stage about the constitutional
background against whichthe questions fall for consideration. The Sea Customs
Act, 1878 (8 of 1878) wasenacted in March 1878 in order to consolidate and
amend the law relating to thelevy of sea customs-duties. The Central Excises and
Salt Act, 1944 (1 of 1944)was enacted in February 1944 to consolidate and amend
the law relating tocentral duties of excise and to salt. The Government of India Act,
1915 (5 and6 Geo. 5, c. 61) was a consolidating measure repealing and re-
enacting thenumerous Parliamentary Statutes relating to the administration of
British Indiawhich had been passed between the years 1770 and 1912. This Act
was amended incertain minor respects by the Government of India Amendment
Act, 1916 (6 and 7Geo. 5, c. 37) which also contained certain substantive
provisions notincorporated in the principal Act. In 1919 the Act again underwent
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amendment bythe passing of the Government of India Act, 1919 (9 and 10 Geo. 5,
c. 101)which was enacted for the purpose of bringing into effect the
Indianconstitutional reforms based on what is commonly known as theMontagu-
Chelmsford Report. Section 45 of the Act of 1919 provided that theamendments
made by that Act and the Act of 1916 be incorporated in the text of theGovernment
of India Act, 1915, and that that Act as so amended be known as theGovernment
of India Act. This Government of India Act constituted an IndianLegislature
consisting of two Chambers, namely, the Council of States and thelLegislative
Assembly. This Legislature had the power to make laws for allpersons, for all
courts and for all places and things within British India andhad also the power to
repeal or alter any laws which were in force in any partof British India. Prior to the
Government of India Act, 1935 (26 Geo. V, c. 2)the dominion and authority of the
Crown, which extended over the whole ofBritish India, was derived from many
sources, in part statutory and in partprerogative, the former having their origin in
Acts of the British Parliamentand the latter in rights based upon conquest, cession
or usage some of whichwere directly acquired while others were enjoyed by the
Crown as successor tothe rights of the East India Company. The Secretary of
State for India was theCrown's responsible agent for the exercise of all authority
vested in the Crownin relation to the affairs of India. But the superintendence,
direction andcontrol of the civil and military government of India was declared by
theGovernment of India Act to be vested in the Governor-General-in-Council;
whilethe government or administration of the Governer's and Chief
Commissioners'Provinces vested respectively in the local governments.

42. The Government of India Act, 1935introduced a dual system of government in
the shape of autonomous Provinces anda Federation; two sets of Legislatures
were set up, one Federal Legislature andthe other Provincial Legislature. In the
Seventh Schedule were given threeLists, Federal Legislative List called List I,
Provincial Legislative Listcalled List Il and the Concurrent legislative list called List
lll. Legislativepower was distributed amongst the legislatures in accordance with
those lists.Duties of custom, including export duties came within item 44 of List |
andduties of excise on tobacco and other goods manufactured or produced in
Indiaexcept alcoholic liquors, opium etc.,, came within item 45. The
IndianLegislature amended the Sea Customs Act, 1878 as also the Central



Excises andSalt Act, 1944 from time to time in exercise of the powers which it had
eitherunder the Government of India Act, or the Government of India Act, 1935.
Thelndian Independence Act, 1947 created the Dominion of India as from August
15,1947 and the Secretary of State for India as the Crown's responsible agent
forIndian affairs disappeared from the Indian constitutional scene. TheConstitution

of India came into force on January 26, 1950. This Constitutionenvisaged India as
a Sovereign Democratic Republic, viz., a Union of States butthe scheme of the
Government of India Act, 1935 with regard to distribution oflegislative powers
between Parliament, which is the Union Legislature, and theState Legislatures
was continued. The Seventh Schedule of the Constitutioncontains three lists,

Union List called List I. State List called List Il, andConcurrent List called List Ill.
Entry 83 of List | relates to duties ofcustoms including export duties and entry 84
relates to duties of excise ontobacco and other goods manufactured or produced
in India except alcoholicliquors, opium etc. The distribution of legislative powers
and the legislativerelations between the Union and the States are controlled by
various articles,namely, Arts. 245 to 258, in Chapter | of Part XI of the Constitution.
We mayindicate here briefly the constitutional position that in normal
circumstances.Parliament has exclusive power to make laws with respect to any of
the mattersenumerated in List I, and the Legislature of any State has exclusive
power tomake laws for any such State with respect to any of the matters
enumerated inList Il; both Parliament and the Legislature of a State have power to
make lawswith respect to any of the matters enumerated in List Ill.

43. Under Art. 245 of theConstitution, the power of Parliament as also of the
Legislature of a State tomake laws is subject to the provisions of the Constitution.
Some of theseprovisions are contained in Art. 285 and Art. 289 which occur in
Chapter | ofPart Xl of the Constitution. This Part deals with several subjects, such
asFinance (Chapter 1), Borrowing (Chapter 1) and Property, Contracts
etc.(Chapter Ill). We may now read Art. 289 :

'289(1) The property andincome of a State shall be exempt from Union taxation.

(2) Nothing in clause (1) shallprevent the Union from imposing, or authorising the
imposition of, any tax tosuch extent, if any, as Parliament may by law provide in


https://sooperkanoon.com/act/51737/constitution-of-india-complete-act
https://sooperkanoon.com/act/51737/constitution-of-india-complete-act

respect of a trade orbusiness of any kind carried on by, or on behalf of, the
Government of a State,or any operations connected therewith, or any property
used or occupied for thepurposes of such trade or business, or any income
accruing or arising inconnection therewith.

(3) Nothing in clause (2) shallapply to any trade or business, or to any class of
trade or business, whichParliament may by law declare to be incidental to the
ordinary functions ofgovernment.’

44. The interpretation of thisarticle is the main subject for consideration in this
reference.

45. Soon after the coming intoforce of the Constitution, s. 20 of the Sea Customs
Act, 1878 which stated whatgoods would be dutiable under the Act, was, amended
by the Union Legislature byAct XLV of 1951. The amendment took the shape of
inserting a sub-section in s.20, sub-s. (2), which said that the provisions of sub-s.
(1) shall apply inrespect of goods belonging to the Government of a State and
used for thepurpose of a trade or business of any kind carried on by, or on behalf
of, thatGovernment or of any operations connected with such trade or business as
theyapply in respect of goods not belonging to any Government. A similar
amendmentwas made in s. 3 of the Central Excises and Salt Act, 1944 by
inserting sub-s.(1-A) in that section. That sub-section said that the provisions of
sub-s. (1)shall apply to all excisable goods other than salt which are produced
ormanufactured in India by, or on behalf of a Government of a State (other than
aUnion territory) and used for the purposes of a trade or business of any
kindcarried on by or on behalf of that Government, or of any operations
connectedwith such trade or business as they apply in respect of goods which are
notproduced or manufactured by any Government. It is obvious that these
twoamendments were intended to bring the Sea Customs Act, 1878 and the
CentralExcises and Salt Act, 1944 into harmony with Art. 289 of the Constitution.
IN1962 the Union Government introduced a draft Bill in Parliament further toamend
the Sea Customs Act, 1878 and the Central Excises and Salt Act, 1944. Wemay
guote two clauses of this draft Bill in order to appreciate how thisreference has
come to be made to this court. These two clauses are clauses 2and 3 of the draft



Bill which run :

2. Amendment of section 20, Act8 of 1878, - In section 20 of the Sea Customs Act,
1878, for sub-section (2)the following sub-section shall be substituted, namely :-

'(2) The provisions ofsub-section (1) shall apply in respect of all goods belonging
to the Governmentas they apply in respect of goods not belonging to the
Government.’

3. Amendment of section 3, Actl of 1944, - In section 3 of the Central Excises and
Salt Act, 1944, forsub-section (1A) the following sub-section shall be substituted,
namely :-

'(1A) The provisions ofsub-section (1) shall apply in respect of all excisable goods
other than saltwhich are produced or manufactured in India by, or on behalf of, the
Governmentas they apply in respect of goods which are not produced or
manufactured by theGovernment.’

46. This draft Bill gave rise toa controversy and the Governments of certain States
expressed the view that theamendments proposed in the draft Bill would not be
constitutionally valid asthe provisions of Art. 289 read with the definitions of
'taxation' and 'tax' inclause (28) of Art. 366 of the Constitution preclude the Union
from imposing orauthorising the imposition of any tax, including customs duties
and exciseduties, on or in relation to any property of a State, except to the
extentpermitted by clause (2) read with clause (3) of the said Art. 289. The
UnionGovernment was, however, of the view that the exemption from Union
taxationgranted by clause (1) of Art. 289 was restricted to Union taxes on the
propertyof a State and did not extend to Union taxes in relation to the property of
aState; therefore, customs duties being taxes on the import or export of goodsand
not on goods as such and excise duties being taxes on the production
ormanufacture of goods and not on goods as such did not come within
theprotection of clause (1) of Art. 289. This conflict of views gave rise todoubts as
to the true interpretation and scope of Art. 289 of the Constitutionand in particular,
as to the constitutional validity of the amendments proposedin the draft Bill. This
led the President to refer the three questions statedabove to this court for



consideration and a report of its opinion thereon.

47. In one of the very earliestreferences made to the Federal Court (In re The
Central Provinces and BerarSales of Motor Spirit and Lubricants Taxation Act,
1938 (Central Provinces andBerar Act No. XIV of 1938) [1939] F.C.R. 18, under s.
213 of the Governmentof India Act, 1935 (which corresponded to Art. 143 of the
Constitution), GwyerC.J. observed that the rules which would apply to the
interpretation of otherstatutes would apply equally to the interpretation of a
constitutionalenactment, but their application must be conditioned of necessity by
thesubject matter of the enactment itself, namely, the nature and scope of the
Actitself which is a Constitution, '‘a mechanism under which laws are to bemade,
and not a mere Act which declares what the law ought to be'. He saidthat this was
especially true of a Federal Constitution, with its nice balanceof jurisdictions. We
recognise that a broad and liberal spirit must inspirethose whose duty it is to
interpret an organic instrument which sets up aconstitutional machinery, a
machinery meant to control the life of a nation, toembody its ideals, and facilitate
the realisation of such ideals for thepresent and the future; this does not however
imply that those whose duty it isto interpret the Constitution are free to stretch or
pervert the language ofthe enactment in the interests of any legal or constitutional
theory or evenfor the purpose of supplying omissions or of correcting supposed
errors.

48. Keeping these principles inmind let us consider the problem before us by an
examination of the relevantarticles of the Constitution bearing on that problem.
The crux of the problemis the true scope and effect of Art. 289 of the Constitution
which we havequoted earlier. Clause (1) of Art. 289 states that the property and
income of aState shall be exempt from Union taxation. Now, Art. 366(28) says in
clearterms that, unless the context otherwise requires, the expression'taxation’
includes the imposition of any tax or impost whethergeneral or local or special and
the word 'tax' shall be construedaccordingly. We shall presently consider the
guestion whether the context ofArt. 289 requires a different meaning to be given to
the word'taxation'. But let us first see what happens if we read Art. 289(1)by
substituting for the expression ‘taxation' the words which Art.366(28) says the
expression 'taxation' includes. Clause (1) of Art.289 will then read as follows :



The property and income ofa State shall be exempt from the imposition of any tax
or impost, whethergeneral or local or special, by the Union.’

49. There can be no manner ofdoubt that customs duty or excise duty is an impost
within the meaning of Art.366(28), that this the learned Solicitor-General has not
contested. Iftherefore Art. 289(1) is interpreted with the key furnished by Art.
366(28),then it seems to us that however broad and liberal a spirit may inspire
thosewhose duty it is to interpret the article, it would be impossible to stretch
orpervert the language of the article which in the clearest of terms says thatthe
property and income of a State shall be exempt from any impost, whethergeneral
or local or special, by the Union.

50. So far as the property of theUnion is concerned the counter-part of Art. 289 is
Art. 285 which reads :

'(1) The property of theUnion shall, save in so far as Parliament may by law
otherwise provide, beexempt from all taxes imposed by a State or by any authority
within a State.

(2) Nothing in clause (1)shall, until Parliament by law otherwise provides, prevent
any authority withina State from levying any tax on any property of the Union to
which suchproperty was immediately before the commencement of this
Constitution liable ortreated as liable, so long as that tax continues to be levied in
thatState.'

51. Now, the words of Art. 285(1)are still more clear and emphatic. It says that the
property of the Unionshall, save in so far as Parliament may by law otherwise
provide, be exemptfrom all taxes imposed by a State or by any authority within a
State. Theexpression 'all taxes' must mean all taxes whether they be onproperty or
in relation to property. Neither in Art. 289(1) nor in Art. 285(1)do we see any
restricting words which would cut down the full meaning of theexpression 'taxation'
in Art. 289 or 'all taxes' in Art.285. The distribution of legislative powers under Art.
245 is in express terms subjectto the provisions of the Constitution. The result
therefore is that Parliamentcannot legislate to take away the exemption given by
Art. 289(1), nor can aState Legislature Legislate to take away the exemption given



by Art. 285(1). Ifone follows the principle of interpretation to which we have earlier
referred,the plain effect of Arts. 245, 285(1), 289(1) and 366(28) appears to be this
:under Art. 285(1) the property of the Union shall be exempt from all taxesimposed
by the State or by any authority within a State, save in so far asParliament may by
law otherwise provide; the property and income of a Stateshall be exempt from
Union taxation save in so far as clause (2) of Art. 289 allows or authorises the
imposition of any tax on the property of a State.

52. Let us now consider whetherthe context of Art. 289 or any of the other articles
in the Constitutionrequires that a different meaning should be given to the
expression'taxation' or 'taxes' in Art. 289(1) or Art. 285(1).

53. The learned Solicitor-Generalhas emphasised the use of the words 'property’
and 'income’ in Art. 289 and hasfurther submitted that the word 'income' was not
necessary in Art. 285(1) andhas not been mentioned there, because 'taxes on
income other thanagricultural income' is an item in List | of the Seventh Schedule
of theConstitution and a State, or an authority within a State, has no
legislativecompetence to impose a tax on income. From the use of the two words
'‘property'and ‘income’ in clause (1) of Art. 289, the learned Solicitor-General
hasargued that the intention of the makers of the Constitution must have been
torestrict clause (1) to a direct tax on property or income, that is, a tax onproperty
as such or a tax on income as such. He has elaborated this argument inthis way :
as 'income shall be exempt from tax’' means that income shall beexempt from
iIncome-tax, in the same way the expression 'property shall beexempt from tax’
means that property shall be exempt from property tax. Inother words, he
contends, that the word 'property’ must control the word'taxation' and must be
interpreted as modifying the comprehensive connotationof the word ‘taxation’.

54. We are wholly unable toaccept this line of argument as correct. The learned
Solicitor-General hasindeed conceded that the word 'property’ in clause (1) of Art.
289 has acomprehensive connotation and refers to all property and assets of a
State.Article 294 which occurs in the same Part of the Constitution states that
asfrom the commencement of the Constitution all property and assets
whichimmediately before such commencement were vested in His Majesty for



thepurposes of the Government of the Dominion of India and all property and
assetswhich immediately before such commencement were vested in His Majesty
for thepurposes of the Government of each Governor's Province shall vest
respectivelyin the Union and the corresponding State. It is clear therefore that in
theConstitution the word 'property’ is used in a comprehensive sense to includeall
assets, movable or immovable. Apart from those assets which vested in theUnion
or a State at the commencement of the Constitution, the Union or a Statemay
acquire new assets. This is also provided for in Arts. 296 to 298 of theConstitution.
Therefore, in both Arts. 285 and 289 the word 'property’ meansall property and
assets which vested in the Union or a State at thecommencement of the
Constitution and all property and assets which maythereafter be acquired by the
Union or a State. In clause (1) of Art. 289 thesubject of the sentence is 'property
and income' and the predicate is 'shall beexempt from Union taxation'.
Grammatically, the clause can only mean this : allproperty and income of a State
shall be exempt from all taxation by the Union,giving the word 'taxation' its
comprehensive meaning, as required by Art.366(28). It is necessary to emphasise
here that the word 'property' used in thesentence is not used as a word qualifying
the word ‘'taxation’; rather it isused as a subject which gets the benefit of
exemption from Union taxation. Onecan understand that when one says that State
income shall be free from Uniontax he means that such income shall be free from
Union income-tax, particularlywhen there is only one legislative item with regard to
a tax on income (otherthan agricultural income) which is entry 82 in List |. But we
fail toappreciate how the word 'property’ can be used as qualifying the
word'taxation' and thereby restricting the ambit of its comprehensive
connotation.The Union power of taxation on or in relation to property of various
kindsranges over a wide field; see entries 82 to 92A of the Constitution. Why
thenshould the use of the word ‘property’ in Arts. 285 and 289 refer only to
thoseitems which enable the imposition of a direct tax on property and not to
others? We find no legitimate ground for such a restriction in the context of
Art.289. Such a restriction would, in our opinion, be clearly against the
plainlanguage of the article.

55. The learned Solicitor-Generalhas conceded that Art. 285(1) and 289(1) are
analogous and complementaryarticles and bear the same meaning. In Art. 285(1)



the word ‘'income’' does notoccur, but the word 'property’ occurs. It states that the
property of the Unionshall be exempt from all taxes imposed by a State etc. We
fail to see how inArt. 285(1) the word 'property’ can be taken to qualify and cut
down theexpression ‘all taxes' occurring therein. It should be obvious thatthe
expression 'all taxes' means all taxes, and the clear intention asexpressed in Art.
285(1) is that the property of the Union shall be exempt fromall taxes imposed by a
State or by any authority within a State, including evena tax on agricultural income
derived from Union property. It is worthy of notehere that the items in List Il which
deal with taxes or duties which can beimposed by a State Legislature are those
contained in items 46 to 62 thereof.Some of these items are indeed taxes on
property as such, e.g., item 49,'taxes on lands and buildings'; item 56, 'taxes on
goods andpassengers carried by road or on inland waterways'; item 57, 'taxeson
vehicles, whether mechanically propelled or not, suitable for use on roadsetc'; and
item 58, 'taxes on animals and boats'. Some otheritems are in relation to property,
but are not on property as such; e.g., item51, 'duties of excise on the manufacture
or production of alcoholicliquors for human consumption manufactured in the State
and countervailingduties at the same or lower rates on similar goods manufactured
or producedelsewhere in India’; item 52, 'taxes on the entry of goods into alocal
area for consumption, use or sale therein'; item 54, 'taxes onthe sale or purchase
of goods other than newspapers'; and item 55,'taxes on advertisements other than
advertisements published in thenewspapers'. If the argument of the learned
Solicitor-General is correct,then the property of the Union will be exempt from such
taxes imposed by aState, or by an authority within a State, as are property taxes,
that is, taxeson property as such, but not exempt from taxes which are on the
manufacture orproduction of goods, entry of goods, sale or purchase of goods etc.
This wouldmean that the expression 'all taxes' occurring in Art. 285(1) would lose
itsmeaning, and we must read the article as though when the Constitution
makersused the expression 'all taxes', they meant some taxes only and not all
taxes.lt is to be noticed that under Art. 366(28) the word 'tax' has also to
beconstrued in the same comprehensive way as the word 'taxation'. It is
necessaryto state here that fortunately for us, neither under the Government of
IndiaAct, 1935 nor under our present Constitution, it IS necessary to examine
theniceties of distinction between direct and indirect taxation, as no suchdivision



exists in the Government of India Act, 1935 or in the Constitution.There are
several taxes like taxes on luxuries or trade which can be indirect;and some taxes
like succession duties (and even excise) have in part beenassigned to both.

56. In M. P. V. Sundararamier& Co. v. The State of Andhra Pradesh
[1958]1SCR1422 , this courtobserved that our Constitution was not written on a
tabula rasa; and that aFederal Constitution had been established under the
Government of India Act,1935, and though that has undergone considerable
change by way of repeal,modification and addition, it still remains the framework
on which the presentConstitution is built. On an analysis of the subjects in List |
and List Il ofthe Seventh Schedule of the Constitution, this court observed :

The above analysis - and itis not exhaustive of the Entries in the Lists - leads to
the inference thattaxation is not intended to be comprised in the main subject in
which it mighton an extended construction be regarded as included, but is treated
as adistinct matter for purposes of legislative competence. And this distinction
isalso manifest in the language of Art. 248, Cls. (1) and (2), and of Entry 97 inList |
of the Constitution.’

57. The distinction is betweenthe main subject of legislation and a tax in relation
thereto; the main subjectof legislation figures in one group and a tax in relation
thereto is separatelymentioned in a second group, but no distinction is drawn
between direct andindirect taxation. There are several taxing items in List | and
List Il whichwill take in both direct and indirect taxation. In re The Central
Provinces andBerar Sales of Motor Spirit and Lubricants Taxation Act, 1938
(CentralProvinces and Berar Act No. XIV of 1938 [[1939] F.C.R. 18, Sulaiman J.,
afterreferring to the Canadian Constitution as embodied in the British North
AmericaAct, 1867, and the Australian Constitution as embodied in the
Commonwealth ofAustralia Constitution Act, 1900, observed that unlike those
Constitutions theGovernment of India Act, 1935, did not make any distiction
between direct andindirect taxation and in the matter of legislative competence the
ultimateincidence of the tax was not necessarily a crucial test and there was
nojustification for adopting any such principle as that certain classes of
dutieswhich were to be regarded as direct had been assigned to the Provinces,



andother classes regarded as indirect had been reserved for the Federation
(seethe observations at page 73). As in the Government of India Act, 1935, so
alsoin our Constitution the distinction for purposes of legislative competence
iIsbetween the main subject of legislation and a tax in relation thereto.

58. If this be the correctposition, then it is impossible to accept the argument
advanced on behalf ofthe Union that the word 'property’ in clause (1) of Art. 289 or
clause (1) ofArt.285 makes a distinction between direct and indirect taxation,
namely, atax on property as such and a tax in relation to property.

59. If we examine cls. (2) and(3) of Art. 289 and clause (2) of Art. 285 , the
position becomes still moreclear. It seems clear to us that clause (2) of Art. 289
carves out an exceptionto clause (1) in the sense that it states that nothing in
clause (1) shallprevent the Union from imposing or authorising the imposition of
any tax tosuch extent, if any, as Parliament may by law provide in respect of a
trade orbusiness of any kind carried on, by or on behalf of, a Government of a
State,or any operations connected therewith, or any property used or occupied for
thepurposes of such trade or business, or any income accruing or arising
inconnection therewith. Clause (3) says that nothing in clause 2 shall apply toany
trade or business or to any class of trade or business which Parliament mayby law
declare to be incidental to the ordinary functions of Government. Clause(2) creates
an exception to clause (1) and clause (3) creates an exception uponan exception.
The broad distinction drawn in these two clauses is betweentrading or business
activities of the Government of a State and itsgovernmental functions. In respect to
its trading or business activities a taxmay be imposed and if any property is used
or occupied for the purpose of tradeor business, it is liable to tax. If however the
trade or business is declaredby Parliament to be incidental to the ordinary
functions of a Government, theexemption given by clause (1) will operate and
clause (2) will not defeat thatoperation. The combined effect of cls. (1), (2) and (3)
appears to be this :under clause (1) the property and income of a State is exempt
from Uniontaxation; clause (2) however says that income of a State derived
fromcommercial activities or the property of a State in respect of a trade
orbusiness of any kind carried on by or on behalf of a Government of a State
orany operations connected therewith or any property used or occupied for



thepurpose of such trade or business shall not be immune from Union
taxation;under clause (3) however Parliament may by law declare any trade or
business orany class of trade or business of a State to be incidental to the
ordinaryfunctions of Government and if Parliament so declares, clause (2) will
notapply and the operation of clause (1) will not be arrested. What is
agovernmental function or what is a trading or business function is not alwayseasy
to determine Thus, in Australia, activities of the Government have beenheld to be
'industrial' even though nothing is charged for the services, e.g.municipal road
construction, harbour dredging, piloting and ferries. OurConstitution, avoids this
difficulty by empowering Parliament to declare by lawthat any trade or business
carried on by a State shall not come within thescope of clause (2) of the article but
shall be deemed to be 'incidental to theordinary functions of government'. Upon
such declaration no taxation by theUnion of such trade or business or property or
income connected therewith willbe possible. This seems to us to be the true effect
of the three clauses ofArt. 289 .

60. If clause (1) of Art. 289 hasa restricted meaning as is contended for by the
learned Solicitor-General onbehalf of the Union, then the distinction drawn
between trading or businessactivities on one hand and governmental functions on
the other in clause (2)and clause (3) of Art. 289 loses its full significance; for cls.
(1) and (2)distinguish between trading and other functions and cls. (2) and
(3)distinguish  between ordinary trading and trading which is really
governmentalfunction. If all that the Union is prevented from doing is to put a tax
onproperty as such, what was the purpose of drawing a distinction between
thetrading or business activities of Government and its governmental functions ?If
the tax is to be levied on property as such, then obviously there cannot beany
impost on a trading or business activity, as for example, on the productionor
manufacture of goods etc. Why was it necessary then to make a reference
totrading or business activities or operations in cls. (2) and (3) of Art. 289 ?It would
have been enough merely to say that property used to occupied inconnection with
a trade or business will be liable to a tax, but not otherproperty. But the ambit of
clause (2) is much wider than the mere use oroccupation of property in connection
with trade or business. It has referenceto trading or business activities, such as,
the production and manufacture ofgoods, transportation of goods etc. Why was it



necessary for theConstitution-makers to refer to such trading or business activities
in clause(2) if all that they had in mind in clause (1) was a direct tax on property
?In our opinion, the learned Solicitor-General has given no satisfactoryexplanation
with regard to this aspect of the case. He suggested at first thatclause (2) was not
an exception, but merely explanatory of clause (1). It isdifficult to understand why
there should be a reference to business or tradingactivities in clause (2) if the
entire intendment was to confine the exemptionto a direct tax on property. The
learned Solicitor-General then said that evenif clause (2) was an exception, it was
an exception only in the matter ofproperty tax. That would mean that only the last
portion of clause (2) whichrefers to property used or occupied for the purpose of
trading or businessactivities of a State Government has any significance and not
the other partswhich relate to trading or business activities, such as, production
ormanufacture of goods etc.

61. We have noticed earlier thatthe amendments which Parliament itself made in
1951 in s. 20 of Sea CustomsAct, 1878 and s. 3 of the Central Excises and Salt
Act, 1944 by inserting twosub-sections thereto showed that Parliament understood
clause (2) of Art. 289 as creating an exception to clause (1). Those two
amendments, sub-s. (3) of s.20 of the Sea Customs Act, 1878 and sub-s. (1-A) of
s. 3 of the Central Excisesand Salt Act, 1944, draw a distinction between the
trading activities of theGovernment of a State and its governmental functions; no
exemption is given inrespect of goods belonging to a State Government and used
for the purpose of atrade or business of any kind carried on by or on behalf of that
Government orof any operations connected with such trade or business, but
exemption isgranted in respect of other goods belonging to Government.

62. If, therefore, we look to thecontext of Art. 289 , particularly cls. (2) and (3)
thereof, it becomes manifestthat there is nothing in Art. 289 which restricts the
comprehensive meaning tobe given to the word 'taxation' in Art. 289 . Similar is the
position withregard to clause (2) of Art. 285 . That again creates an exception to
clause (1)of Art, 285 and saves any tax on any property of the Union to which
suchproperty was immediately before the commencement of the Constitution liable
ortreated as liable to tax, so long as that tax continues to be levied in thatState.



63. One very serious objection tothe contention of the learned Solicitor-General,
an objection which appears tous to be almost fatal, is that in the taxing entries in
List | (from entry 82to entry 92A) there is no entry which would enable the Union to
Impose a tax onproperty as such, that is, a direct tax on property as property in the
sensesuggested by the learned Solicitor-General for his interpretation of
Art.289(1). There are, however, entries in List Il to some of which we havereferred
earlier, which would enable the State Legislature to impose a directtax on
property, such as ‘'lands and buildings' and 'animals and boats' etc. Ifthe learned
Solicitor-General is right in his contention, then the only taxfrom which the property
of a State can claim exemption under clause (1) of Art.289 is 'property tax' to be
imposed by the Union, and yet under the legislativeentries in List | the Union
cannot impose a 'property tax' on State property atall. To this aspect of the case
the reply of the learned Solicitor-General hasbeen two-fold; he has referred us to
entry 89 (terminal taxes on goods and passengerscarried by railway, sea or air),
entry 86 (taxes on the capital value of theassets, exclusive of agricultural land, of
individuals and companies) and entry97, the residuary entry; secondly, he has
referred us to Art. 246(4) underwhich Parliament has power to make laws with
respect to any matter for any partof the territory of India not included in a State
notwithstanding that suchmatter is a matter enumerated in the State List. His
argument is that the Unioncan impose a property tax under any of the aforesaid
three entries; secondly,under Art. 246(4) the Union can impose a property tax on
State property if thatproperty is situate in a territory not included in a State. It
appears to usthat the argument does not really meet the objection raised on behalf
of theStates. Entry 86 relates to capital value of the assets of individuals
andcompanies and has nothing to do with State property, for the State is neitheran
individual nor a company. Entry 89 relates to a terminal tax which isessentially
different from a property tax in the sense contended for by thelearned Solicitor-
General. We find it difficult to believe that the exemptiongiven by clause (1) of Art.
289 was meant as a safeguard against the exerciseof power under the residuary
entry. Apart from that, we have considerable doubtif the residuary entry will take in
a 'property tax' when there are entriesrelating to such tax in List Il. It would be a
case of much ado about nothingif the Constitution solemnly provided for an
exemption against 'property tax'on State property only for such rare cases as are



contemplated in Art. 246(4),the situation of State property in territory not included
in a State. Suchsituation would be very rare, and could have hardly necessitated a
solemnsafeguard at the inception of the Constitution when the States were
classedunder part A or Part B of the First Schedule. If the wider interpretation
ofclause (1) of Art. 289 is accepted, sue property would also be exempt fromUnion
taxation except in cases covered by clause (2) of the article. We find itdifficult to
accept the contention that clause (1) of Art. 289 was meant onlyfor cases covered
by Art. 246(4); for that would be the result of theinterpretation canvassed for on
behalf of the Union.

64. We proceed now to considerthe problem from three other aspects : (1) against
the background of similarprovisions in the Government of India Act, 1935; (2) in
the light of the schemeunder the Constitution of the financial relations between the
States and the Union;and (3) the distribution of taxing powers between the States
and the Union.

65. As to the Government of IndiaAct, 1935 the relevant provisions are contained
in Sections 154 and 155. They readas follows (so far as relevant for our purpose) :

'S. 154. Property vestedin His Majesty for purposes of the government of the
Federation shall, save inso far as any Federal law may otherwise provide, be
exempt from all taxesimposed by, or by any authority within, a Province or
Federated State :

Provided that, until anyFederal law otherwise provides, any property so vested
which was immediatelybefore the commencement of Part Il of this Act liable, or
treated as liable,to any such tax, shall, so long as that tax continues, continue to
be liable,or to be treated as liable, thereto.

S. 155(1) Subject ashereinafter provided, the Government of a Province and the
Ruler of a FederatedState shall not be liable to Federal taxation in respect of lands
or buildingssituate in British India or income accruing, arising or received in
Britishindia :

Provided that -



(a) where a trade or businessof any kind is carried on by or on behalf of the
Government of a Province inany part of British India, outside that Province or by a
Ruler in any part ofBritish India, nothing in this sub-section shall exempt that
Government orRuler from any Federal taxation in respect of that trade or business,
or anyoperations connected therewith, or any income arising in connection
therewith,or any property occupied for the purposes thereof;

(b) x x x
(2) x x x

66. Before the Government ofindia Act, 1935 the scheme of government was
essentially unitary though therewere local legislatures with limited powers. For the
purpose of distinguishingthe functions of the local governments and local
legislatures of Governor'sProvinces from the functions of the Governor-General in
Council and the IndianLegislature, subjects were classified in relation to the
functions ofGovernment as Central and Provincial subjects in accordance with the
Lists setout in Schedule | of the Devolution Rules made under Sections 45-A and
129-A of theGovernment of India Act, 1919. All Government property then vested
in HisMajesty for the purpose of the Government of India and there was no
necessityfor any special provision granting immunity to that property from taxation.
TheGovernment of India Act, 1935 introduced a dual system of Government. Part
lllof the Government of India Act, 1935 came into force on April 1, 1937.Properties
belonging to the Crown and in existence prior to that date weregoverned by the
general law enunciated by the courts. Judicial opinion washowever not uniform. In
some cases it was held that statutes imposing duties oftaxes bind Government
unless the very nature of the duty or tax is such as tobe inapplicable to
Government. On the other hand, in some cases it was heldthat the law was the
same in India as in England, where the principle ofimmunity of Crown property
from taxation followed from the prerogative that theCrown was not bound by any
statutes unless expressly named. When the dualsystem of Government was first
introduced by the Government of India Act, 1935the question of immunity of
taxation of property of one Government by the otherarose.



67. The doctrine of Immunity oflInstrumentalities was propounded by the Supreme
Court of the United States inthe case of McCulloch v. Maryland [1819] 4 Wh. 316,
to mean that when twoseparate Governments are established as in a Federal
Constitution, each with alimited jurisdiction, the power of each Government shall
be construed as beingunder an implied limitation that it shall be so exercised as
not to impair thefunctions allotted to the other Government. Hence, any incidental
or indirectinterference with the functions of the Federal Government would make a
Statelegislation bad even though the legislation might relate to a subject allottedto
the State Legislature and conversely. It was held that a State could not taxthe
agencies or instrumentalities of the Federal Government and a similarlimitation
would apply as regards the Federal Legislature. This doctrine hashad many
vicissitudes of fortune in the decisions of the courts in America. Wedo not think
that it is necessary to deal with the history of thosevicissitudes.

68. The Government of India Act,1935 as also the Constitution of 1950 contained
provisions which accepted theprinciple with a limited application as regards the
exemption from mutual taxation,in Sections 154 and 155 of the Act of 1935 and
Arts. 285 and 289 of theConstitution. In the words of the Judicial Committee in
Webb v. Outrim [1907] A.C. 81, it may be stated that the very inclusion of the
aforesaid provisionsshows that the question of interference on the part of the
Federal and Statepowers as against each other was not left to an 'implied
prohibition orlimitation' but the provisions themselves define the extent of the
immunity.Outside those provisions the State and Union Legislatures have the full
powerto legislate on the matters included within their respective Lists,
subjectalways to the other provisions of the Constitution.

69. Like Arts. 285 and 289 of theConstitution, the aforesaid Sections 154 and 155
are complementary to each other andprovide for the mutual exemption of the
property of the Federation and theProvinces from taxation imposed by the other :
this is consistent with thegeneral practice of federal constitutions to exempt the
governments of theunits from Federal taxation, that being part of a reciprocal
arrangement underwhich the Federal Government also is exempt from taxation by
the several units(see Parliamentary Debates, Vol. 302, Cols. 523 and 524). One
noticeablefeature of the two sections is that whereas s. 154 speaks of the



‘propertyvested in His Majesty for the purpose of the Federation' so as to
includemovable property also (see Bell v. Municipal Commissioner of Madras 155
which confers exemption on the property of the 'units'is confined to lands and
buildings. The result would be that movable propertybelonging to the Federation
would be exempt from duties like octroi which mightbe levied under the Provincial
law, while, goods of the Provincial Governmentsand 'units' would be subject to the
customs and excise duties leviedby the Federal Government. Income from
commercial undertakings and operationsin the nature of trade carried on by the
units, so long as they are confinedwithin the territory of that unit is not liable to
Federal income-tax. This, inshort, was the scheme of Sections 154 and 155 of the
Government of India Act, 1935.Now, if Sections 154 and 155 of the Government of
India Act, 1935 are contrastedwith Arts. 285 and 289 of the Constitution, one
noticeable difference strikesone at once. The expression ‘lands and buildings' in s.
155 is changed to'property’ in Art. 289 ; in other words, the Union and the States
arepractically put on the same footing so far as exemption from taxation of one
bythe other is concerned. Both Arts. 285 and 289 mention 'property’ in
acomprehensive sense, and the distinction between movable property and
immovableproperty drawn in Sections 154 and 155 is done away with. The
inevitable conclusionis that the Constitution makers consciously made the
departure. There must havebeen award of the distinction made in Sections 154
and 155 and also of theinterpretation of courts that ‘property’ in s. 154 was used in
a comprehensivesense so as to get exemption for the property of the Federation
from allProvincial taxation. With the knowledge they used the word ‘property’ in
Art.289 and put State 'property’ on a par with Union 'property.' It is impossibleto
accept in these circumstances the contention that the word ‘property’ or
thejuxtaposition of the words ‘property and income' in Art. 289 was intended
toqualify the word 'taxation' and thereby the plain meaning of the language used.

70. Now, as to the financialrelations between the Union and the States. Chapter |
of Part Xll contains provisionswhich control and govern these relations. Put briefly
the scheme is that thereis a distribution of revenues between the Union and the
States, even though thecollection may be made in some cases by the State and in
other cases by theUnion; some taxes collected by the Union are assigned to the
States (Art. 269);some taxes levied and collected by the Union are distributed



between the Unionand the States (Arts. 270 and 272); there are provisions for
grants in aid ofthe revenues of some States, in which jute is extensively grown, in
lieu ofassignment of any share of the net proceeds in each year of export duty on
juteand jute products (Art. 273); there are also provisions for grants in aid ofthe
revenues of such States as Parliament may determine to be in need ofassistance
(Art. 275), etc. These provisions indicate clearly that there is anattempt at
adjustment on a financial integration so that neither the Union northe States may
be starved for want of financial resources to carry on the essentialand expanding
activities of a welfare State. We do not see in these provisionsany determining
consideration which would bear upon the exemption granted toUnion property by
Art. 285 and that granted to State property by Art. 289 . Wefail to see how a
restricted meaning given to the aforesaid two articles willfacilitate the financial
adjustment referred to in the earlier articles in thesame chapter or how it will retard
the said adjustment if a wider meaning isgiven to them. We repeat that Arts. 285
and 289 must be construed on their ownterms, and it is not open to us to pervert
or change the language used thereinunless there are compelling reasons to be
gathered from other relevant articlesof the Constitution. We find no such
compelling reasons in the other articlesof Part Xl which deal with the financial
relations between the States and theUnion.

71. We have earlier referredbriefly to the distribution of legislative power between
the States and theUnion. We have also pointed out that so far as the taxing
powers are concerned,the legislative entries in the Seventh Schedule make a
distinction, forpurposes of legislative competence, between the main subject of
legislation anda tax in relation thereto. Taxes on income other than agricultural
income(entry 82), duties of customs including export duties (entry 83), and duties
ofexcise on tobacco and other goods manufactured or produced in India
exceptalcoholic liquors for human consumption, opium, hemp and other narcotic
drugs(entry 84) are in List |. Therefore, under Art. 246 Parliament alone has
powerto make laws imposing the aforesaid taxes. This power, it has been argued
onbehalf of the Union, will be seriously curtailed if a wider meaning is given toArt.
289 . We do not think that this argument is any answer to the problem
posedbefore us. The power to make laws given to Parliament is subject to
theprovisions of the Constitution. Art. 289 is one of such provisions. Therefore,it is



no answer to the problem to say that if a wider meaning is given to Art.289 , it will
curtail the powers of Parliament. If Art. 289 in its true scopeand effect is capable of
bearing only the wider meaning, then it must controlthe power of Parliament. Art.
245 says so in express terms.

72. Another argument on thisaspect of the case is that the Union has exclusive
power to regulate trade andcommerce with foreign countries, import and export
across customs frontiers,and definition of customs frontiers (entry 41 of List I) and
inter-State tradeand commerce (entry 42 of the same List), and the power to
regulate trade andcommerce with foreign countries or inter-State trade includes
the power toregulate by imposing customs duties or duties of excise. This power, it
iscontended, will be very seriously affected if the exemption from taxation givenby
Art. 289 is held to extend to customs duties and excise duties in respect ofgoods
imported or exported by a State or goods produced or manufactured by aState.
We are not impressed by the argument. The power to control trade andcommerce
with foreign countries and inter-State trade is with the Union, and inexercise of that
power the Union can impose regulatory measures on theactivities of a State. We
are familiar now with control measures like thelmport Control Order, Essential
Supplies Act, etc. Through these regulatorymeasures the Union can carry into
effect its power of control, and under Art.302 Parliament may by law impose such
restrictions on the freedom of trade,commerce or intercourse between one State
and another or within any part of theterritory of India as may be required in the
public interest. Under Art. 256the executive power of every State shall be so
exercised as to ensurecompliance with the laws made by Parliament, and the
Executive power of theUnion shall extend to the giving of such directions to a
State as may appear tothe Union Government to be necessary for that purposes,
Under Art. 257 theexecutive power of every State shall be so exercised as not to
impede orprejudice the exercise of the executive power of the Union, and the
UnionGovernment can give necessary directions in the matter to the State
Government.So far as trade and commerce within the State is concerned, the
State has powerto make laws (entry 26 of List Il). We think, therefore, that nothing
seriousis likely to happen, either with regard to foreign trade or inter State trade,if
we hold on the terms of Art. 289 that State property is exempt from Uniontaxation
including customs duties or excise duties. Such an interpretation isnot likely to



result in any interference with the power of control which theUnion undoubtedly
has over foreign trade or inter-State trade.

73. The contention that the Unionhas the power to regulate trade by imposition of
customs duties and that powerwould be annulled if the State has immunity from
them in respect of thingsimported or exported by it seems to us to be fallacious.
The Union's power tolegislate to regulate foreign trade contained in the legislative
list issubject to the provisions of the Constitution one of which is contained in
Art.289(1). Therefore in the case of a conflict between Art. 289(1) and
thelegislative power to regulate foreign trade, the former must prevail. TheUnion,
therefore, cannot in view of Art. 289(1) impose a customs duty on thingsimported
by the State and seek to justify it as an exercise of its power toregulate foreign
trade. Then, again it seems to us that as stated in M. P. V.Sundararamier & Co.'s
case : [1958]1SCR1422 an item in the legislativelist not giving expressly the power
of taxation does not confer such a power.lt would follow that the power in List | to
regulate foreign trade cannot beexercised by imposition of a tax. That has to be
done otherwise and without theimposition of a tax.

74. It is to be remembered that astriking feature of our Constitution, which perhaps
distinguishes it from someother Constitutions, is its attempt to harmonise the
interests of theindividual with those of the community and the interests of a State
with thoseof the Union. Our Constitution does not set up the States as rivals to
oneanother or to the Union. Each is intended to work harmoniously in its
ownsphere without impediment by the other, with an over-riding power to the
Unionwhere it is necessary in the public interest. It is a nice balance ofjurisdictions
which has worked satisfactorily so far and, it is to be hopedwill continue to so work
in times of come with good sense prevailing on allsides. We are not prepared to
say that the exemption given to State propertyfrom Union taxation by Art. 289
conflicts in any way with the power of controlwhich the Union has over foreign
trade or inter-State trade or disturbs thebalance of jurisdictions referred to above.
It is to be remembered in this contextthat under clause (2) of Art. 289 the trading
activities of a State andproperty used for such trading activities cannot claim any
exemption from Uniontaxation, unless Parliament declares by law that the trading
activities areincidental to the ordinary functions of government.



75. We have so far dealt with theproblem on the relevant articles of our
Constitution. It may be helpful now toconsider how a similar problem under other
Federal Constitutions has been dealtwith by the courts.

76. It is necessary here tostrike a note of warning Each Constitution must be
interpreted on its own termsand in its own setting of history, geography and social
conditions of thecountry and nation for which the Constitution is made; a decision
on aconstitutional problem having an apparent similarity with a problem
arisingunder a different Constitution may not be sure guide as a solution of
theproblem. Basically, the problem must be solved on the terms of the
Constitutionunder which it arises. Remembering this warning, we turn first to
certainCanadian decisions on which the learned Solicitor-General has relied. The
vitalcore of a federal constitution, it is said, is the division of legislativepowers
between the central authority and the component states or provinces. InSections
91 to 95 of the British North America Act, 1867 the main lines of thisdivision in
Canada were set forth. In section 92 certain classes of subjectswere enumerated
and the provinces were given exclusive power to make laws inrelation to matters
coming within these classes of subjects. The openingparagraph of s. 91 gave the
Dominion power 'to make laws for the peace,order and good government of
Canada in relation to all matters not comingwithin the classes of subjects by this
Act assigned exclusively to theLegislatures of the Provinces.' That is to say, the
residue of powers notexpressly given to the Provinces was reserved to the
Dominion. The section thenproceeded with a specific enumeration of twenty nine
classes of subjects, illustratingbut not restricting the scope of the general words
used earlier in the section.Section 125 said, 'No lands or property belonging to
Canada or anyprovince shall be liable to taxation.' In The Attorney-General of
BritishColumbia v. The Attorney-General for Canada 64 CSC 377, the facts were
these. The Government of the province of British Columbiain the exercise of its
powers of control and sale of alcoholic liquors embarkedon the business of dealing
in alcoholic liqguors and found itself under thenecessity of importing 'Johnnie
Walker Black Label' whiskey; it claimed itwas exempt from payment of the usual
customs duties imposed by the DominionParliament and rested its claim on s. 125.
The Supreme Court of Canada held bya majority decision that the levying of
customs duties on the goods in questionwas not 'taxation' on 'property' belonging



to a provincewithin the purview of s. 125. The ratio of the decision, as expressed
by Duff,J., was what customs duties as an instrument for regulation of external
tradecame within the second enumerated head under s. 91; and customs duties
whenlevied for the purpose of raising a revenue were, speaking broadly and in
thegeneral view of them, taxes on consumable commodities, taxes on
consumption;while the taxation of capital, of assets, of property was a very
differentmatter. Duff, J. then said :

Our first duty inconstruing the section is, of course to ascertain the ordinary and
grammaticalmeaning of the words but it is with the ordinary and grammatical
meaning of thewords in the setting in which they are found and as applied to the
subjectmatter that we are concerned. What the section is dealing with is not
taxationin general but the liability of 'property’ to 'taxation' andthe word 'taxation'
when used in this association has, | think primafacie a much less comprehensive
import than that which would be ascribed to itstanding by itself or in some other
connections.'

77. It is pertinent to note herethat the Canadian Constitution did not contain a key
to the word 'taxation' asit contained in Art. 366(28) of our Constitution. It was
permissible,therefore, in the setting of the Canadian Constitution to draw a
distinctionbetween ‘'taxation of property' and the 'levying of customsduties' for
purposes of raising revenue. Our Constitution says in expressterms that ‘taxation’
includes the imposition of any tax or impost, whethergeneral, local or special. It is
reasonable to think that the makers of ourConstitution were aware of the
distinction between the more comprehensive andless comprehensive meaning
that can be attached to the word 'taxation’, anddeliberately chose to mention
expressly the more comprehensive meaning in theinterpretation article, instead of
leaving it to judicial determination. Onemay well speculate if the decision in
Canada would have been the same if therewere such a provision in the Canadian
Constitution and if, as Duff, J. said,our first duty in construing a provision is to
ascertain the ordinary andgrammatical meaning of the words used. The aforesaid
decision of the SupremeCourt was approved by the Privy Council in Attorney-
General of British Columbiav. Attorney-General of Canada [1924] A.C. 222.
Referring to s. 125 of theBritish North America Act, Lord Buckmaster said :



Taken alone and readwithout consideration of the scheme of the statute, this
section undoubtedlycreates a formidable argument in support of the appellant's
case. It is plain,however, that the section cannot be regarded in this isolated and
disjunctiveway. It is only a part of the general scheme established by the statute
withits different allocations of powers and authorities to the Provincial
andDominion Governments. Sect. 91, which assigns powers to the Dominion,
provides,among other things, that it shall enjoy exclusive legislative authority
overall matters enumerated in the Schedule, included among which are the
regulationof trade and commerce and raising of money by any mode or system of
taxation.The imposition of customs duties upon goods imported into any country
may havemany objects; it may be designed to raise revenue or to regulate trade
andcommerce by protecting native industries, or it may have the two-fold
purposeof attempting to secure both ends; in either case it is a power reserved to
theDominion. It has not indeed been denied that such a general power does
exist,but it is said that a breach is created in the tariff wall, which the Dominionhas
the power to erect, by s. 125, which enables goods of the Province or theDominion
to pass through, unaffected by the duties. But s. 125 cannot, in theirLordships'
opinion, be so regarded. It is to be found in a series of sectionswhich, beginning
with s. 102, distribute as between the Dominion and the Provincecertain distinct
classes of property, and confer control upon the Province withregard to the part
allocated to them. But this does not exclude the operationof dominion laws made
in exercise of the authority conferred by s. 91. TheDominion have the power to
regulate trade and commerce throughout the Dominion,and, to the extent to which
this power applies, there is no partiality in itsoperation. Sect. 125 must, therefore,
be so considered as to prevent theparamount purpose thus declared from being
defeated.’

78. It is obvious that theobservations made by Lord Buckmaster have reference to
the specialcharacteristics of the Canadian Constitution, particularly the
paramountcy ofDominion Power to regulate trade and commerce throughout the
Dominion to whichs. 125 was made to yield. The scheme of our Constitution is
different : (1) thelegislative power of Parliament is expressly subject to other
provisions of theConstitution; (2) the power to regulate trade and commerce is
assigned both tothe Union and the States; and (3) there is a distinction between



the mainsubject of legislation and a tax in relation thereto. We are not
emphasisingthe fact that in s. 91 of the British North America Act, 1867 occurs
theexpression 'notwithstanding anything in this Act’, because thatexpression may
be said to relate to the enumeration of subjects rather than tos. 125. In our view
the decision turned upon the peculiar characteristics ofthe Constitution under
which the problem arose and is no safe guide for the interpretationof our
Constitution. It may perhaps be added that if the Canadian case fell tobe decided
under our Constitution, clause (2) of Art. 289 would have been givenan adequate
answer to the problem, for a State can claim no exemption inrespect of its
business activities and when British Columbia imported whiskeyto embark on a
business of alcoholic liquors, it could not claim any exemptionunder clause (1) of
Art. 289 .

79. We now turn to certainAustralian decisions. Speaking generally, the
Commonwealth of AustraliaConstitution Act, 1900 creates a federation which
resembles the United Statesin a manner in which powers are assigned to the
Federal Government with aresidue in the States or the people. It resembles the
Canadian Constitution inthe attempt to adapt the machinery of responsible
government to a federalsystem, but differs from the Canadian and our Constitution
in the division ofpowers. As regards the Commonwealth, s. 51 contains a list of
thirty-nineenumerated powers with which it is vested. It says inter alia that, subject
tothe Constitution, the Parliament shall have power to make laws for the
peace,order and good government of the Commonwealth with respect to -

() Trade and commerce withother countries, and among the States; and
(i) Taxation, but so as not todiscriminate between the States or parts of States.

80. Section 52 defines the casesin which the power of the Commonwealth is to be
exclusive. As regards theState, the board principle of the division is found in s. 107
which in effectsays that the powers of the States are left unaffected by the
Constitutionexcept in so far as the contrary is expressly provided; subject to that
eachState remains sovereign within its own sphere. Now, s. 114 of the
Commonwealthof Australia Act, 1900 says :



A State shall not, withoutthe consent of the Parliament of the Commonwealth,
raise or maintain any navalor military force, or impose any tax on property of any
kind belonging to theCommonwealth, nor shall the Commonwealth impose any tax
on property of any kindbelonging to a State.'

81. The decision on which thelearned Solicitor-General has placed the greatest
reliance is Attorney-Generalof New South Wales v. Collector of Customs for
N.S.W. 5 C.L.R. 818. That wasa case in which an action was brought by the
Attorney-General of New SouthWales to recover from the Collector of Customs for
New South Wales a particularsum being the amount of duties of customs
demanded by the defendant upon theimportation into the Commonwealth of
certain steel rails, and paid underprotest by the Government of the State of New
South Wales. The rails inquestion were purchased in England by the State for use
in the construction ofthe railways of the State. On their arrival at the port of Sydney
the defendantclaimed that they were liable to Customs duties. The State disputed
itsliability to pay duty and deposited the amount claimed under protest. A casewas
stated for the opinion of the High Court of Australia on two main questions: (1)
whether the provisions of the Customs Act 1901 and the Customs Tariff1922,
affected the Crown as representing the community of New South Wales; and(2)
whether the steel rails were exempt from duty by virtue of s. 114 of
theConstitution. So far as the first question was concerned Griffith C.J. saidthat it
was concluded by the decision in The King v. Sutton 5 C.L.R. 589. Sofar as the
second question was concerned, the majority of Judges held thatcustoms duties
whether capable or not of being included in the word'tax', are not a tax upon
property in the sense in which thatexpression is used in s. 114. Isaacs J. held that
duties of customs, asordinarily understood and as enacted in the Customs Act,
were imposed on thegoods themselves, and, therefore, 'on property' within the
meaning ofs. 114, but they did not come within the meaning of the word 'tax’
asused in that section and the Constitution generally. Griffith C.J. not onlydrew a
distinction between direct and indirect taxation but also held that s.114 applied
only to property within the limits of the Commonwealth and did notapply to goods
in process of coming within those limits. He further held thatthe power to impose
taxation conferred by s. 51(ii) as well as the power toregulate importation
conferred by s. 51(i) were paramount and unlimited and aconstruction which would



make the words of s. 114 consistent with giving fulleffect to the plain intention of s.
51 should be preferred. He proceeded on thefooting that the words of s. 114 were
capable of two constructions. Then heobserved :

There is no doubt that insome contexts the words 'impose any tax' might be
capable ofapplication to duties of Customs. Nor is there any doubt that the
word'taxation' in section 51(ii) includes the levying of duties ofCustoms. But these
duties are nowhere in the constitution described as a'tax’, unless the use of the
word 'taxation' in section51(ii) is such a description of them; nor is the levying of
them ever spoken ofas the imposition of a tax on property. Section 86 speaks of
'thecollection and control of duties of Customs and of Excise'. Sections 88, 89,90,
92, 93, 94, 95, all speak of the 'imposition' of duties ofCustoms. Such duties are
imposed in respect of 'goods' and in onesense, no doubt, 'upon’ goods which is
only another way of sayingthat the word 'upon’ is sometimes used as synonymous
with ‘inrespect of.' In the same way the word ‘upon’ or 'on'is used colloquially in
speaking of stamp duties, succession duties, and otherforms of indirect taxation,
as taxes on deeds, etc., or on real and personalproperty. Yet it is recognised that
these forms of taxation are not reallytaxation upon property but upon operations of
movements of property.'

82. Higgins J. based his decisionon a somewhat different ground. He said that he
could not confidently take theground that a customs duty could not be a tax within
the meaning of the word'tax' in s. 114. He said that s. 114 did not use the
expression'tax of any kind', but spoke of ‘any tax on property of ‘anykind belonging
to a State'. He derived the idea of ownership as thecrucial test by reason of the
use of the expression 'property of any kindbelonging etc.'" The learned Judge
observed :

The prohibition as to Statetaxation was, no doubt, suggested by the British North
America Act, section125. But by substituting the word ‘property’ for ‘lands
orproperty’, the intention - if it was the intention - to confine theprohibition to what
are known as 'property taxes' has been somewhatobscured. Property is, by the
Constitution, subject to be taxed at the instanceof the State as well as of the
Commonwealth; Customs taxation is solely amatter for the Commonwealth



(section 90). Taxes of retaliation, as between theStates and the Commonwealth,
are possible as to property taxes; but areimpossible as to Customs taxes. But
whatever may have been the motive which ledto this express prohibition, in
addition to the prohibition which this Courthas held to be implied from the nature of
the Constitution as to the taxationof State or Commonwealth agents, the
phraseology is such as to point totaxation of property as property as being the
subject of this expressprohibition. 'A State shall not, without the consent of the
Parliament ofthe Commonwealth,.......... impose any tax on property of any kind
belonging tothe Commonwealth, nor shall the Commonwealth impose any tax on
property of anykind belonging to a State'.'

83. We are of the view that theconsiderations which led the learned Judges to the
conclusion at which theyarrived are not considerations which are available to us
under ourConstitution. We are dealing with an exemption clause under Art. 289(1)
; thatexemption clause has to be interpreted with the key furnished by Art.
366(28)Under our Constitution the word ‘'taxation' has been defined by the
Constitutionitself and we are not free to give a different meaning to the word so as
tomake a distinction between direct and indirect taxation, or between taxation
onproperty within the limits of the Commonwealth and property in the process
ofcoming within those limits; nor are we free to make a distinction between a taxon
property and a tax in respect of property. It is further significant that s.114 of the
Commonwealth of Australia Act, 1900 uses the expression 'tax onproperty'. Our
exemption clause in Art. 289 uses a different phraseology,a phraseology which
does not qualify the word 'tax' in any way, but says thatthe property and income of
a State shall be exempt from any tax or impostwhether general, local or special, to
be imposed by the Union. Even in thematter of s. 114 of the Commonwealth of
Australia Act, 1900 there was adifficulty in drawing the distinction between
property, and the importation ofproperty, because of the use of the expression 'of
any kind' in s.114. This difficulty is pointed out by Nicholas in The Australian
Constitution(second edition, page 143). He says :

The solution was found indistinguishing between property and the importation of
property, and betweenduties and taxation as those terms are used in the
Constitution. Bothdistinctions involved some difficulties, for s. 114 uses the words



‘'of anykind' and the only express authority to impose duties is to be found in
s.51(ii). The policy thus sanctioned has not been approved in all States
alike.States have been compelled to pay duties on imported materials,
includinglocomotives of a type not made in Australia, so that the proceeds of
theirloans have been reduced for the benefit of the Commonwealth revenue and
the powerof exemption has not been used where it might have been (Report of the
RoyalCommission, p. 361)."

84. Apropos of the Australiancase it may perhaps be pointed out that under our
Constitution the ‘taxingpower' is treated as different from the 'regulatory power'.
Again, as we havestated earlier, the classification between 'direct' and 'indirect’
taxes hasnot been adopted by our Constitution. Moreover the problem which falls
for ourconsideration under Art. 289 is not one which has to be examined from the
pointof view of legislative power. The problem before us is really the extent of
theimmunity or exemption granted by Art. 289 . In Attorney-General for
Saskatchewanv. Canadian Pacific Railway Company [1953] A.C. 594, the
guestion arose ofconstruing an exemption granted to the Canadian Pacific Railway
Company byclause 16 of a contract between the Canadian Government and the
said company.The exemption clause provided inter alia that 'the Canadian
PacificRailway, and all stations and station grounds, workshops, buildings, yards
andother property etc., shall be forever free from taxation by the Dominion, or
byany province hereafter to be established, or by any municipal
corporationtherein." The Province of Saskatchewan was constituted in 1905 and
inpurported compliance with its obligations under the aforesaid exemption
clause,the Dominion Parliament provided in section 24 of the Saskatchewan Act of
1905that 'the powers hereby granted to the said Province shall be
exercisedsubject to the provisions to clause 16 of the contract. The
CanadianPacific Railway Company raised the question that it was free from
business taximposed by the City Act, 1947, of Saskatchewan by reason of the
exemptionclause. Before the Judicial Committee of the Privy Council it was argued
onbehalf of the Province of Saskatchewan that the exemption was limited to
taxesimposed upon the owner in respect of the ownership of the property liable
totaxation, but the exemption did not extend to taxes levied upon the company in
respectof its business of operating it. Dealing with this argument the



JudicialCommittee said :

While the language ofclause 16 is that the property shall be ‘forever free from
taxation' by anyProvince thereafter to be established, it is said that to tax the
company inrespect to the use of the property (itself a term of the exemption), is not
totax the property and that alone is prohibited.’

85. Their Lordships construed theexemption on its own terms and held that a tax
upon the owner in respect of theuse of the property was as much within the
exemption as a tax on the propertyitself. In our view the exemption clause in Atrt.
289 must similarly beconstrued on its own terms. We further consider that no
guestion of paramountcyof legislative power arises in that connection.

86. On behalf of the States,except the State of Maharashtra which has supported
the stand of the Union inthe matter of excise duties only, it has been very strongly
contended before usthat for the purpose of the exemption clause in Art. 289
nothing turns upon thedistinction between a tax on property as such and a tax in
relation toproperty. Both affect property and if property is to be free from
Uniontaxation, it makes no difference whether the tax is on the ownership
orpossession of property or is on its production or manufacture or itsimportation or
exportation. A large number of decisions were cited before us asto the true nature
of customs duties and excise duties. There are a number ofdecisions of this court
where it has been held that a duty of excise is a taxon goods produced or
manufactured in the taxing country; similarly customs orexport duty is a duty
iImposed on goods which are the subject of importation orexportation. This is also
clear from the provisions relating to 'drawback’ in the matter of customs duties and
refund rules in the matter ofexcise duty. We consider it unnecessary to examine
these decisions in detailfor the purpose of the problem before us. It is enough to
point out that inorder to determine whether an impost, be it a tax, duty or fee, falls
under oneitem or the other of the Legislative Lists in the Seventh Schedule, it may
benecessary to examine the nature of the tax, duty or fee. As the
JudicialCommittee pointed out in Governor-General in Council v. Province of
Madras 72I.A. 91, 103, a duty of excise is primarily a duty levied on a
manufacturer orproducer in respect of the commodity manufactured or produced; it



is however atax on goods, to be distinguished from tax on sales or the proceeds of
sales ofgoods; the two taxes, the one levied on the manufacturer in respect of
hisgoods, the other on a vendor in respect of his sales may in one sense
overlap.But in law there is no overlapping, the taxes being separate and
distinctimposts. But as we have said earlier, the problem before us is not the
natureof the impost but rather the extent of the immunity granted by Art. 289 of
theConstitution. The extent of that immunity, as we have indicated earlier,
reallydepends on the true scope and effect of Arts. 245, 285 , 289 and 366(28) of
theConstitution. In the matter of the extent of the immunity the distinctionbetween
a tax on property as such or in relation to property is really of nomateriality. A tax
on property as such and a tax in relation to property - bothaffect property - and if
the true scope and effect of the articles which wehave mentioned is that State
property must be exempt from imposition of any taxor impost, whether general or
local or special, by the Union, then thedistinction drawn between a tax on property
as such and a tax in relation toproperty loses its significance.

87. For the reasons given aboveour opinion is that the answers to the three
qguestions referred to this courtmust be in the affirmative and against the stand
taken by the Union.

Hidayatullah, J.

88. As a result of a proposal tointroduce in Parliament a Bill to amend s. 20 of the
Sea Customs Act, 1878 (Act8 of 1878) and s. 3 of the Central Excises and Salt
Act, 1944 (Act 1 of 1944)with a view to applying the provisions of these two Acts to
goods belonging tothe State Governments, the President of India has been
pleased to refer underArt. 143 of the Constitution, three questions for the opinion
of this Court toascertain if the proposed amendments would be constitutional.
These questionsare :

'(1) Do the provisions ofarticle 289 of the Constitution preclude the Union from
imposing, orauthorising the imposition of, customs duties on the import or export of
theproperty of a State used for purposes other than those specified in clause (2)of
that article



(2) Do the provisions ofarticle 289 of the Constitution of India preclude the Union
from imposing, orauthorising the imposition of, excise duties on the production or
manufacturein India of the property of a State used for purposes other than
thosespecified in clause (2) of that article

(3) Will sub-section (2) ofsection 20 of the Sea Customs Act, 1878 (Act 8 of 1878),
and sub-section (1A)of section 3 of the Central Excises and Salt Act, 1944 (Act 1
of 1944) asamended by the Bill set out in the Annexure be inconsistent with the
provisionsof article . of the Constitution of India ?'

89. The sections of the two Actsas they stand today provide for the levy of
customs duties and duties of exciseon all goods belonging to a State but only if
used for purposes of trade orbusiness of any kind carried on by or on behalf of that
Government, or of anyoperations connected with such trade or business as they
apply in respect ofgoods not belonging to any Government. These two sections as
at present read :

'20. (1) Except ashereinafter provided, customs-duties shall be levied at such rates
as may beprescribed by or under any law for the time being in force, on -

(a) goods imported or exportedby sea into or from any customs-port from or to any
foreign port;

(b) opium, salt or salted fishimported by sea from any customs-port into any other
customs-port;

(c) goods brought from anyforeign port to any customs-port, and, without payment
of duty, theretranshipped for, or thence carried to, and imported at, any other
customs-port;and

(d) goods brought in bond fromone customs-port to another.

(2) The provisions ofsub-section (1) shall apply in respect of all goods belonging to
the Governmentof a State and used for the purposes of a trade or business of any
kind carriedon by, or on behalf of, that Government, or of any operations
connected withsuch trade or business as they apply in respect of goods not
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belonging to anyGovernment.
Explanation. - In thissub-section 'State' does not include a Union territory'.

'3. (1) There shall belevied and collected in such manner as may be prescribed
duties of excise onall excisable goods other than salt which are produced or
manufactured in Indiaand a duty on salt manufactured in, or imported by land into,
any part of Indiaas, and at the rates, set forth in the First Schedule.

(1A) The provisions ofsub-section (1) shall apply in respect of all excisable goods
other than saltwhich are produced or manufactured in India by, or on behalf of, the
Governmentof a State other than a Union territory and used for the purposes of a
trade orbusiness of any kind carried on by, or on behalf of, that Government, or of
anyoperations connected with such trade or business as they apply in respect
ofgoods which are not produced or manufactured by any Government'.

X X X X X
90. The proposal is to amend thetwo sections as follows :

'AMENDMENT OF SECTION 20,ACT 8 OF 1878. - In section 20 of the Sea
Customs Act, 1878, for sub-section(2) the following sub-sections shall be
substituted, namely :-

'(2) The provisions ofsub-section (1) shall apply in respect of all goods belonging
to the Governmentas they apply in respect of goods not belonging to the
Government.'

AMENDMENT OF SECTION 3, Act 10F 1944. - In section 3 of the Central
Excises and Salt Act, 1944, forsub-section (1A) the following sub-section shall be
substituted, namely :-

'(1A) The provisions ofsub-section (1) shall apply in respect of all excisable goods
other than saltwhich are produced or manufactured in India by, or on behalf of, the
Governmentas they apply in respect of goods which are not produced or
manufactured by theGovernment'.'



91. The question is one of greatimportance not only to the States but also to the
Union. What the Union wishesto do is to put the State Governments on its tax-
payers' list, not only inrespect of their trading activities but also in respect of their
governmentalfunctions. If the Constitution does not prohibit it their can be no doubt
aboutthe power. The sole question thus is whether the Constitution has
notprohibited this by Art. 289 to which reference will be made presently.

92. Our Republic is composed ofStates with their own Governments. These
Government possess and exercise theirown powers like any other Government.
Then there is the Union Government whichwithin its own sphere is supreme but its
supremacy is not a general orundefined supremacy. It is in certain respect
curtailed to give supremacy tothe State Governments. One such curtailment is to
be found in Art. 289(1) andthe only question that can really arise is to what extent
does that restrictiongo

93. We are concerned here withthe taxing power of Parliament which admittedly
extends to the levying ofduties of customs including export duties (entry 83, List I,
7th Schedule) and dutiesof excise on tobacco and other goods manufactured in
India except thoseexpressly mentioned in the entry (entry 84, ibid). In addition to
the powers oftaxation, Parliament has exclusive regulatory power over '‘trade
andcommerce with foreign countries; import and export across customsfrontiers'
(entry 41, ibid) and also over 'inter-State trade andcommerce' (entry 42, ibid). The
power derived from these entries isplenary and can only be the subject of restraint
if the Constitution soprovides. Under Art. 245, this power is expressly stated to be
subject to theprovisions of the Constitution. By Art. 246, which divides the subject
matterof laws to be made by Parliament and by the Legislatures of the
States,exclusive power is given to Parliament in respect of matters enumerated in
theUnion List. Similarly, exclusive power is conferred on State Legislatures
inrespect of matters enumerated in the State List. There is a third list calledthe
'‘Concurrent List' and it contains matters over which Parliamentand the
Legislatures of the States have power to make laws. Inconsistencybetween the
laws is avoided by Art. 254 which makes the law made by Parliament,whether
before or after the law made by the State Legislature, to prevail overthe latter. In
addition to these provisions, Parliament has power to make lawsfor the territory of



India not included in a State even on matters enumeratedin the State List and also
exclusive power to make any law with respect to anymatter not enumerated in the
concurrent or the State Lists. This, in brief, isthe scheme of legislative relations
and the distribution of legislative powerunder our Constitution. The three Lists
contain entries which enable theraising of money by way of taxes, duties and fees.
The taxation entries are tobe found in the Union and State Lists only. There are
only two entries in theConcurrent List which deal with (a) stamp duties other than
duties or feescollected by means of judicial stamps, but not including rates of
stamp duties(entry 44, Concurrent List,) and (b) fees in respect of any of the
matters inthat List but not including fees taken in any court (entry 47, ibid). The
othertwo lists contain entries which enable the Union and the States to
Imposetaxes, duties and fees to raise revenue for their respective purposes.
Theseentries, as far as human ingenuity could achieve, attempt to make a clear-
cutand fair division. There is an elaborate procedure for distribution of theproceeds
of some of the taxes raised by the Union among the States to financetheir
activities but we are not presently concerned with it.

94. The power of taxation beingplenary except in so far as the exercise of the
power could be said to trenchupon the exclusive domain outlined and demarcated
in a rival list, there was adanger in the dual form of government, which has been
adopted in our Republic,of one Government taxing another whether to start with or
as a retaliatorymeasure. Such a possibility had earlier been envisaged by other
FederalConstitutions either expressly or as an implication of the dual form
andimmunity of some kind had been conferred in respect of property, etc.,
betweenthe respective Governments. Our Constitution has also made provision in
thatbehalf. Those provisions are to be found in Parts Xl and Xlll. The latter
parthas been the subject of much anxious thought recently in this Court, and
itprovides for freedom of trade, commerce and intercourse within the territory
ofIndia. Articles 285-289 of Part XII provide for immunity from tax in certainother
circumstances. Of these, Art. 286, which involves restrictions on theimpositions of
tax on the sale and purchase of goods, has been before thisCourt on many
occasions and need not be considered. Article 285 provides forexemption of the
property of the Union from State taxes, and Article 289. , forexemption of property
and income of a State from Union taxation. We areprimarily concerned with Art.



289 in this Reference. Articles 287 and 288provide for special exemption from
taxes on electricity in certain cases andare not relevant to the present purpose.

95. Putting aside Articles 286,287 and 288, | set out below Articles 285 and 289. :

'285(1) The property ofthe Union shall, save in so far as Parliament may by law
otherwise provide, beexempt from all taxes imposed by a State or by any authority
within a State.

(2) Nothing in clause (1)shall, until Parliament by law otherwise provides, prevent
any authority withina State from levying any tax on any property of the Union to
which suchproperty was immediately before the commencement of this
Constitution liable ortreated as liable, so long as that tax continues to be levied in
thatState.'

'289(1) The property andincome of a State shall be exempt from Union taxation.

(2) Nothing in clause (1) shallprevent the Union from imposing, or authorising the
imposition of, any tax tosuch extent, if any, as Parliament may by law provide in
respect of a trade orbusiness of any kind carried on by, or on behalf of, the
Government of a State,or any operations connected therewith, or any property
used or occupied for thepurposes of such trade or business, or any income
accuring or arising inconnection therewith.

(3) Nothing in clause (2) shallapply to any trade or business, or to any class of
trade or business, whichParliament may by law declare to be incidental to the
ordinary functions ofgovernment.’

96. These are the provisions ofthe Constitution which the President of India has in
mind in making thisreference to determine whether the proposed extension of
customs and exciseduties to all goods belonging to the State Governments,
imported or exported inthe one case and manufactured or produced in the other,
would not offend Art.289 .

97. It may be mentioned at thisstage that under the Government of India Act,
1935, sections 154 and 155 alsoprovided for similar immunity, but these sections



were slightly differentlyworded. | quote these sections for future comparison :

'154. Exemption of certainpublic property from taxation. - Property vested in His
Majesty for purposes ofthe Government of the Federation shall, save in so far as
any Federal law mayotherwise provide, by exempt from all taxes imposed by, or
by any authoritywithin, a Province or Federated State :

Provided that, until anyFederal law otherwise provides, any property so vested
which was immediatelybefore the commencement of Part Il of this Act liable, or
treated as liable,to any such tax, shall, so long as that tax continues, continue to
be liable,or to be treated as liable, thereto.'

'155. Exemption ofProvincial Governments and Rulers of Federated States in
respect of Federaltaxation. - (1) Subject as hereinafter provided, the Government
of a Provinceand the Ruler of a Federated State shall not be liable to Federal
taxation inrespect of lands or buildings situation in British India or income
accruing,arising or received in British India :

Provided that -

(a) Where a trade or businessof any kind is carried on by or on behalf of the
Government of a Province inany part of British India outside that province or by a
Ruler in any part ofBritish India, nothing in this sub-section shall exempt that
Government orRuler from any Federal taxation in respect of that trade or business,
or anyoperations connected therewith, or any income arising in connection
therewith,or any property occupied for the purposes thereof;

(b) nothing in this sub-sectionshall exempt a Ruler from any Federal taxation in
respect of any lands,buildings or income being his personal property or personal
income.

(2) Nothing in this Act affectsany exemption from taxation enjoyed as of right at the
passing of this Act bythe Ruler of an Indian State in respect of any Indian
Government securitiesissued before that date.’



98. As | have said already, dualgovernment in a Federal requires the protection of
one government from taxationby the other. In the United States of America, there
IS no specific provisionbut such an immunity is held to be implied in the nature of
dual government. InCanada, s. 125 of the British North America Act, 1867,
provides :

No lands or propertybelonging to Canada or any province shall be liable to
taxation.'

99. In the AustralianConstitution, which, one of its framers (Mr. Justice Higgins)
described as a'pedantic imitation' of the American Constitution, s. 114 provides :

A State shall not withoutthe consent of the Parliament of the Commonwealth, raise
or maintain any navalor military Force, or impose any tax on property of any kind
belonging to the commonwealth,nor shall the commonwealth impose any tax on
property of any kind belonging toa State."'

100. Even in Constitutions whichare comparatively recent, like those of Argentina
and Brazil, we find similarprovisions. Article 32 of the Constitution of Brazil
provides :

‘The Union, the States andthe Municipalities are forbidden -
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(c) to tax goods, income orservices of each other.’

101. In the arguments before us atwhich the Solicitor-General of India for the
Union and Advocates-General ofsome of the States and other learned counsel
assisted, two distinct lines ofthought were discernible. One line was to rely upon
certain American, Canadianand Australian decisions where restrictions under the
respective Constitutionswere either upheld or negatived, and then to reason from
analogy. The otherline was to take the words of the Constitution and to see what
the Constitutionhas meant to say. These two lines represent the classic approach
to theinterpretation and construction of a written Constitution. Cooley explained
thedifference between them (‘Constitutional Limitations', p. 97) by saying



thatinterpretation 'is the art of finding out the true sense of any form ofwords; that
Is, the sense which their author intended to convey', whileconstruction is 'the
drawing of conclusions, respecting subjects that liebeyond the direct expression of
the text, from elements known from and given inthe text; conclusions which are in
the spirit, though not within the letter ofthe text'. With a written Constitution, such
as we have, the task in mostcases must be one of interpretation, but where the
language of the Constitutionsuggests that what was previously passed upon by
the Supreme Courts of othercountries in parallel matters has obviously been taken
as a guide, one may haveto go a little further than the text to find out what was
being sought to beachieved and what was being avoided. | am aware that in Webb
v. Outtrim [1907] A.C. 81, Lord Halsbury observed that it was impossible to say of
the framersof the Australian Constitution what their supposed preferences were. |
am alsoconscious of the fact that the Indian Constitution is a document framed by
thelndian people for the Indian people. In interpreting the Constitution, one
mustnot completely cast off the moorings to the text of the Constitution and
driftinto alien seas. | may say, however, that there are indications in
theConstitution itself of compelling force which show that the framers weredesiring
to avoid some of the implications of these rulings of the SuperiorCourts of the
United States, Canada and Australia. The observations of theselearned Courts
have been pressed into service by counsel before us, as theyform the historical
background of the provisions of our Constitution. | alsofind it convenient to deal
with them first as they prepare us to understand ourown Constitution. Perhaps by
seeing the problem in other settings andenvironments, one is able to see it better
in one's own.

102. I shall begin with theUnited States of America, because the doctrine had its
first beginnings there.In the United States, the immunity of one Government from
taxation by the otherarose as an indispensable implication of the dual system. It
had its roots inwhat Mr. Justice Frankfurter described as a 'seductive cliche' of
ChiefJustice Marshall in McCulloch v. Maryland 4 Whe 316, that the power totax
involves the power to destroy by the tax. But the doctrine was more than amere
cliche; it was stated by Chief Justice Marshall to be fundamental to
dualgovernment. Let me recall his words :



If we measure the power oftaxation residing in a State, by the extent of
sovereignty which the people ofa single State possess, and can confer on its
government, we have anintelligible standard, applicable to every case to which the
power may beapplied. We have a principle which leaves the power of taxing the
people andproperty of a State unimpaired, which leaves to a State the command
of all itsresources, and which places beyond its reach, all those which are
conferred bythe people of the United States on the Government of the Union, and
all thosemeans which are given for the purpose of carrying those powers into
execution.We have a principle which is safe for the States, and safe for the Union.
Weare relieved, as we ought to be, from clashing sovereignty; from
interferingpowers; from a repugnancy between a right in one Government to pull
down whatthere is an acknowledged right in another to build up; from the
incompatibilityof a right in one government to destroy what there is a right in
another topreserve. We are not driven to the perplexing inquiry, so unfit for
thejudicial department, what degree of taxation is the legitimate use and
whatdegree may amount to the abuse of the power'.

103. The Chief Justice,therefore, concluded in these famous words :

The Court has bestowed onthis subject its most deliberate consideration. The
result is a conviction that,the States have no power, by taxation or otherwise, to
retard, impede, burdenor in any manner control, the operations of the Constitution
laws enacted byCongress to carry into execution the powers vested in the general
government.This is we think, the unavoidable consequence of that supremacy
which theConstitution has declared'.

104. This doctrine had earlydissenters and chief among them was Mr. Justice
Bradley who described it asfounded on a fallacy which would lead to mischievous
consequences. Collector v.Day 11 Wall. 113 : 20 L.Ed. 122. McCulloch's case
involved a State tax whichwas really discriminatory against the operations of a
national bank and couldhave been decided without laying down any such
proposition. But the doctrinewas accepted and it grew and grew. It took in not only
the property andactivities of a Government within its protection but also all means,
agenciesand instrumentalities by which Government acts. It was only after many



yearsthat the reach of the doctrine began to be curtailed. In the Panhandle Oil
Co.v. Missippi 277 U.S. 218 : 72 L.Ed 857, Mr. Justice Holmes did awaywith the
cliche by the trenchant observation 'the power to tax is not thepower to destroy
while this Court sits'. But it was only the increasingdissents which led to the
overthrow of a good dozen cases in Graves v. New York306 U.S. 466 : 83 L.Ed.
927.

105. | need not enter into thehistory of the process by which the doctrine was
curtailed. | shall refer tothat part only which has withstood the attrition to which the
doctrine wassubjected. In the State of South Carolina v. U.S. 199 U.S. 437 : 50
L.Ed. 261, (a case relied upon by the States to explain Art. 289 ), the State
hadtaken over the business of selling intoxicating liquors in the exercise of
itssovereign powers. The dispensing and selling agents of the State were
charged,under a Federal Revenue Statute, an excise licence tax which was
imposed on allsellers of intoxicating liquors. It was held that the agents were not
protectedby the doctrine because they were doing business and not carrying on
functionsof Government. Mr. Justice Brewer gave the reason in these words :

Mingling the thought ofprofit with the necessity of regulation may induce the State
to take possession,in like manner, of tobacco, oleomargarine and all other objects
of internalrevenue tax. If one State finds it thus profitable other States may follow,
andthe whole body of internal revenue tax be thus stricken down.'

106. Mr. Justice Brewer pointedout that in this way control of all public utilities, of
gas, of water and ofthe rail-road systems would pass to the States and the States
would becomeowner of all property and business and then what would the States
contribute tothe revenues of the nation He held that the tax was not imposed on
anyproperty belonging to the State, but was a charge on a business before
anyprofits were realized therefrom, or in other words, upon the means by
whichthat property was acquired but before it was acquired. In that case,
thedistinction between State as a trader and State as Government was made.
Thisdistinction was emphasized later in Ohio Helvering 292 U.S. 360 : 78 L.Ed.
1307, where it was observed :



When a State enters themarket place seeking customers it divests itself of its
guasi sovereignty protanto and takes on the character of a trader, so far at least as
the taxingpower of the federal government is concerned'.

107. In subsequent cases thisdistinction between governmental functions and
functions as a trader waspreserved. The term 'governmental functions' was further
qualified by the words'strictly’, 'essential' or 'usual’. It was even said that these
functions mustbe those in which State Governments must be ‘traditionally
engaged’, otherwisethey would not be able to withdraw from the taxing power of
the generalgovernment. A certain amount of strictness in the application of the
doctrinewas noticeable in the University of lllinois v. U.S.A. 289 U.S. 48 : 77 L.Ed.
1025. In that case, the University imported scientific apparatus for use inone of its
departments. Customs duties were exacted which were paid underprotest, the
University claiming to be an instrumentality of the State oflllinois, discharging a
governmental function. The Tariff Act of 1922, underwhich the impost was made,
was an Act to provide revenue, to regulate commercewith foreign countries, and to
encourage the industries of the U.S.A. Relyingon Gibbons v. Ogden 9 Whe 1, it
was pointed out in the case that the powerto regulate was plenary and exclusive
and its exercise could not be limited,qualified or impeded to any extent by State
action and that there was a denialto the States to lay imposts or duties on imports
and exports without theconcent of the Congress (Articles 1, 10, 2). It was,
therefore, laid down thatthe principle of duality did not touch regulation of
commerce with foreigncountries. It was argued that the Tariff Act laid a tax and the
tax fell uponan instrumentality. It was conceded that it might be so, but it was
pointed outthat the imposition of customs duties could be for purposes of
regulation andthat the provisions took into account foreign trade and regulated it
andrevenue was incidental and the protection did not go beyond governmental
functions.Chief Justice Hughes then observed :

‘The fact that the Statein the performance of State functions may use imported
articles does not meanthat the importation is a function of the State Government
independent offederal power.'
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‘'To permit the States ortheir instrumentalities to import commodities for their own
use, regardless ofthe requirements imposed by the Congress, would undermine, if
not destroy, thesingle control which it was one of the dominant purposes of the
Constitution tocreate. It is for the Congress to decide to what extent if at all, the
Statesand their instrumentalities shall be relieved of the payment of duties
onimported articles.'

108. The regulatory aspect totaxes on commerce was again recently the subject of
discussion in the UnitedStates Supreme Court in what is popularly called the 'Soft
drink case'. Naturalmineral waters in the State were bottled and sold and it was
held by majoritythat a non-discriminatory tax on all persons was payable by the
Government ofthe State because in selling mineral waters, even though a part of
the naturalresources of the State, it was not carrying on a governmental function
and thetax did not affect its sovereignty. Mr. Justice Frankfurter said :

Surely the power ofCongress to lay taxes has impliedly no less a reach than the
power of theCongress to regulate commerce. There are of course State activities
and Stateowned property that partake of uniqueness from the point of view ofinter-
governmental relations. These inherently constitute a class bythemselves. Only a
State can own a State house; only a State can get income bytaxing. These could
not be included for purposes of federal taxation in anyabstract category of tax
payers without taxing the State as a State. But solong as Congress generally taps
a source of revenue by whomsoever earned andnot uniquely capable of being
earned only by a State, the Constitution of theUnited States does not forbid it
merely because its incidence falls also on aState. If Congress desires, it may of
course leave untaxed enterprises pursuedby States for the public good while it
taxes such enterprises organised forprivate ends'.

109. Mr. Justice Frankfurterrejected as untenable such criteria as 'proprietary’
against 'governmental‘activities of the State or 'historically sanctioned activities of
Government'or 'activities conducted mostly for profit', and found 'no restrictionupon
Congress to include the States in levying a tax exacted casually fromprivate
persons upon the same subject-matter'. Mr. Justice Rutledge didnot agree with the
last extention but chose not to differ. Chief Justice Stone,with whom Justices



Read, Murphy and Burton agreed, pointed out that in theUnited States the cases
were divisible into two parts - those in which therewas taxing of property, income
or activities of the State, and those in whichthe tax was laid on agents and
instrumentalities of the State, which tax wassaid to impede or cripple indirectly the
State. They held that the distinctionbetween governmental and proprietary
interests was untenable, and agreed that anon-discriminatory tax could sometimes
be laid on the State, provided it didnot affect its sovereignty, but the essence of the
matter was not that the taxwas non-discriminatory but because it unduly interfered
with the performance ofthe State's functions of Government. Holding, therefore,
that the tax inquestion there did not curtail the State Government in its functions, it
waspointed out that the Constitution could not be read to give 'immunity tothe
State's mineral water business from federal taxation' or to deny tothe federal
government power to levy the tax. Mr. Justice Jackson took no partbut Justices
Douglas and Black entered a powerful dissent. The opinion wasbased on the
theory that the taxing power of either Government if exercisedagainst the other
was likely to affect the cost of its operation and 'ifthe federal Government can
place the local Governments on its tax collectors'list, then, capacity to serve the
needs of their citizens is at once hamperedor curtailed.’

110. From the above analysis ofthe American cases (and all of them were within
the ken of our ConstituentAssembly), we gather that the immunity now does not
extend to agents, means orinstrumentalities as it did previously, and that it does
not extend to anytrading or business activity of the State even though the trading
involvesnatural resources (though it is conceded that the Congress may excuse
tradingin a suitable case). It extends to the property of the State owned as State
butnot in the course of trading. The marginal cases are those where the tax
whichis laid, interferes unduly with the State as a State, and it is held by
narrowmajority that except for such marginal cases, the States are not immune.
Thecontention on behalf of some of the States is that the distinction made
byBrewer, J., in the South Carolina case 199 U.S. 437 : 50 L.Ed. 261 has
beenpreserved in the scheme of Art. 289 , and if import and export are in
thedischarge of essential governmental functions, there must be exemption
fromcustoms duty but not if there is trading. Similarly, it is contended that thereis
exemption from excise duty based on the same or similar considerations. Inother



words, the claim is that our Constitution reproduces in its broadfeatures the
doctrine as understood in the United States till the time of theframing of our
Constitution.

111. There can be no doubt thatthe broad features of Art. 289 correspond to the
American doctrine asunderstood before our own Constitution was framed. Article
289 . grants anexemption from taxation to the property and income of the States.
What thatcomprehends | am leaving over for discussion till after | have touched
upon theCanadian and Australian Constitutions and referred to cases decided
inconnection therewith. Article 289. , however, quite clearly limits the
exemptionagainst taxation in such a way as to make the trading activities of the
Statesand the property used or occupied for the purposes of such trade or
businessliable to taxation. This follows indubitably from clause (2).
Withoutattempting to expound exegetically the words of that clause and its relation
toclauses (1) and (3), | find it sufficient to say that clause (2) puts outsidethe
exemption granted by clause (1) all trading activities of the State andproperty used
in that connection. The force of the opening words 'Nothingin clause (1)' does not
make clause (2) an exception to clause (1). Thosewords emphasize that the
existence of the power declared by clause (2) isreally unaffected by clause (1).
This is the trend of opinion in the U.S.A., asl have pointed out. The same opening
words are repeated in clause (3) and thefinal words 'incidental to the ordinary
functions of government' showthat even trading can be regarded, if Parliament so
declares by law, as'incidental to the ordinary functions of Government." This is
againrecognized in the U.S.A., where statutes sometimes include special
exemptionsin favour of the trading activities of the States.

112. It follows, therefore, thatthe general outline of Art. 289 is based upon the
American pattern that theproperty and income of the States are not to be taxed,
that trading is not anordinary function of Government though Parliament may by
law declare that anytrade or business or any class of trade or business is
incidental to functionsof Government.

113. So far | have dealt with thegeneral pattern only and traced its similarity to the
American doctrine. It maybe pointed out even at this stage that there is no



immunity in respect of theagents or instrumentalities of Government in our
Constitution. The exemption isin respect of the 'property and income of a State'.
The force ofthese words appears from other cases under the Canadian and
AustralianConstitutions. | shall deal with Australia first, because the leading
caseunder that Constitution was decided before the leading case under the
CanadianConstitution.

114. | have already quoted s. 114of the Commonwealth of Australia Constitution
Act. The material portion of itmay be reproduced here :

A State shallnot.................. Impose any tax on property of any kind belonging to
theCommonwealth, nor shall the Commonwealth impose any tax on property of
any kindbelonging to the State.’

115. The doctrine of immunity ofinstrumentalities as an implied prohibition in the
Constitution was heldinapplicable to Australian Constitution by the Supreme Court
of Victoria beforethe High Court was constituted but the High Court in the first case
applied thedoctrine. See D'Emden v. Pedder (1904) 1 C.L.R. 91. It is hardly
necessary totrace the history of the doctrine as it was rejected in what is called
theEngineers' case (1920) 28 C.L.R. 129. It was, however, held in D'Emden
v.Pedder (1904) 1 C.L.R. 91, that s. 114 only referred to 'tax onproperty' as such
and was a prohibition different from that contained inthe American Doctrine. The
matter came to a head in two cases in 1908. In Kingv. Sutton (1908) 5 C.L.R. 786,
a quantity of wire netting purchased inEngland and imported into the
Commonwealth by the Government of New South Waleswas landed at the port of
Sydney. Without any entry having been made or passedand without the
permission of the customs officers, it was removed under theexecutive authority of
the State. The customs authorities proceeded against thedefendant under
Sections 36 and 236 of the Customs Act of 1901. It was held that theCustoms Act,
1901, was a valid exercise of the exclusive power of theCommonwealth conferred
by Sections 52(ii), 86 and 90 of the Constitution Act, toimpose, collect and control
duties of customs and excise, and the Act appliedto goods imported by the
Government of a State just as it applied to privatepersons and the goods which
were subject to the control of the Customsauthorities under s. 30 could not be



removed contrary to the provisions of theAct. On the following day, the High Court
delivered judgment in theAttorney-General of New South Wales v. The Collector of
Customs (1908) 5 C.L.R. 818, in which s. 114 was considered. That was an action
brought torecover from the defendant the amount of customs duties demanded the
paid underprotest in respect of the importation into the Commonwealth of certain
steelrails by the Government of the State of New South Wales. The rails
werepurchased in England and were shipped to the Secretary for Public Works of
theState. At that time the current of authority in Australia was in favour ofapplying
the American doctrine of immunity of instrumentalities as laid down bythe High
Court in D'Emden v. Pedder (9104) 1 C.L.R. 91, though in that case,it was already
held that s. 114 dealt with 'tax on property', and itwas a very different matter. The
State sought the protection of s. 114. It washeld that the doctrine had no
application to powers expressly granted to theCommonwealth which by their very
nature involved control of some operations ofthe State Government and one such
grant was the power to make laws with respectto external trade. It was further held
that the imposition of customs dutiesbeing a mode of regulating trade and
commerce with other countries as well asan exercise of the taxing power, the right
of the States to import goods mustbe subject to the Commonwealth power. The
Commonwealth power was said to flowfrom s. 51 [(i) and (ii)] which read :

'51. The Parliament shall,subject to the Constitution, have power to make laws for
the peace, order andgood government of the Commonwealth with respect to :-

(i) Trade and commerce withother countries, and among the States,
(i) Taxation; but so as not todiscriminate between States or parts of States'.
In this connection, one othersection may be quoted :

'55. Tax Bill. - Lawsimposing taxation shall deal only with the imposition of
taxation, and anyprovision therein dealing with any other matter shall be of no
effect.

Laws imposing taxation, exceptlaws imposing duties of customs or of exercise,
shall deal with one subject oftaxation only; but laws imposing duties of customs



shall deal with duties ofcustoms only, and laws imposing duties of excise shall
deal with duties ofexcise only'.

116. In deciding that the StateGovernment was required to pay customs duties on
import by it, the provisionsof s. 114 notwithstanding, the learned Judges gave
widely different reasons.Those reasons were pressed into service in the
arguments before us, and | shallbriefly notice them. Chief Justice Griffith found
antinomy in the power oftaxation and regulation conferred by s. 51 on the one
hand and the exemptiongranted by s. 114 on the other, and held that if a
construction was possiblewhich would harmonise the two, it was to be preferred.
The learned ChiefJustice, therefore, examined the scheme of the Constitution Act
and found thatthough the word 'taxation' in s. 51(ii) included customs duties,
thelatter were not described as 'tax' in the Constitution or as 'tax on property'.He
held that customs duties were a tax on the movement of goods and the word'tax’
in s. 114 could not be held to include customs duties because the
sectionmentioned a tax 'on property' 'belonging to a State'. He was of opinion
thatsuch property must be within the geographical boundaries of the State and
customsduties being collected at the confines of the State were collected before
thegoods became the property of the State. He concluded, therefore, that
thelevying of duties of customs on importation was not an imposition of the
taxupon property within the literal meaning of s. 114, and even if it was, thesection
must be differently construed in the light of the general provisions ofthe
Constitution Act. Barton and O'Connor, JJ., in separate judgments followedthe
same line of thought. Higgins, J., pointed out that before the prohibitionapplied,
taxation of property must be 'as property'. His conclusion may bestated in his own
words :

| prefer to base myjudgment on the ground which | have stated. | cannot
confidently, take theground that customs duty cannot be a tax within the meaning
of the word 'tax'in section 114. It is true that 'duties of customs' and 'duties of
excise' arethe usual expressions; but phraseology, such as it used in s. 55, shows
thatthe Constitution treats the imposing of such duties as being the imposing
oftaxes. 'Laws imposing taxation, except laws imposing duties of customs
orexercise, shall deal with one subject of taxation only'. However the fact



thatsection 114 uses the mere word 'tax' - not 'tax of any kind' although it speaksof
‘property of any kind' - strengthens the view that the framers of thesection could
not have had customs duties in their minds at the time. They laythe emphasis on
the thought on ownership - 'property of any kind belonging'etc.' (p. 855).

117. lsaacs, J., on the otherhand, held that duties of customs as ordinarily
understood or in the CustomsAct, were imposed on the goods themselves and
were therefore, 'on property'within the meaning of s. 114, but did not come within
the meaning of 'tax' asused in that section and the Constitution generally. He cited
certainauthorities to show that though the word ‘taxation', when used to confer
onGovernment a power, might carry the amplest meaning, being a generic word,
theword tax might or might not be as wide in meaning when used in some
othercontext. The learned Judge found that the word 'tax’ was used only in s.
114and did not carry the wide meaning, and coupled with the word 'property’
couldnot be read to include customs duties.

118. This decision of theAustralian High Court was strongly relied upon by the
learnedSolicitor-General. It will, however, be seen that the construction of the
wordsused in s. 114 is so intimately connected with the scheme and language of
theother parts of the Constitution Act as to be of little assistance to us. Thewords
'tax' and 'taxation' were not defined in the Australian Constitution,whereas they
are, in our own. Further, the distinction between 'tax’ and'taxation' with all due
respects is somewhat difficult to apprehand. | can onlysay in the words of Cassels,
J., in a Canadian case to which | shall referpresently that :

| agree with theAttorney-General for British Columbia in his Statement before me
as to thedifference between taxation and a tax. As the Attorney-General states 'l
am notrelying very strongly upon that phase of the argument’. He thinks
thedistinction is rather subtle and thin, so do I.'

119. We shall soon that the PrivyCouncil did not rely upon this distinction when
this case was cited before it.

120. The decision in theAustralian case lays down certain general propositions
which may be stated. Itrecognizes that customs duties have the dual aspect of



raising revenue and ofregulating external trade. This proposition, of course, is
valid. It was alsoaccepted in the American cases to which | have already referred
and also in thePrivy Council case from Canada to which | shall make reference. It
also decidedthat the word 'taxation’ is sufficiently wide to take in customs duties.
This waslaid down by Isaacs, J., and cannot be said to be dissented from by the
otherlearned Judges. This proposition is hardly necessary as an aid to
constructionof our Constitution which uses the word 'taxation’, as | pointed out
during thecourse of arguments only, in Art. 289 , and defines the term :

Art. 366(28).'Taxation'includes the imposition of any tax or impost, whether
general or local orspecial, and 'tax' shall be construed accordingly'.

121. This gets over thedifficulty felt in Australian case generally and particularly by
Higgins J., inthe extract | have made from his judgment. The fact that the word
'taxation’ isused in one place only in our Constitution saves us from the task of
examiningthe context, because the definition would become a dead letter if it were
notused in that place in the sense defined. As regards the scheme of theAustralian
Constitution, there is some similarity in that the powers oftaxation conferred by s.
51 of the Australian Constitution Act on Parliamentare subject to the provisions of
that Constitution just as they are in ourConstitution but unlike those conferred by
the Constitution of Canada. | shallrefer to these points which were used in
arguments when | deal with ourConstitution. | shall now refer to the Canadian case
relied upon by the learnedSolicitor-General.

122. Before dealing with theCanadian precedent or the decision on appeal by the
Judicial Committee, | findit necessary to refer to a few cases in which the Privy
Council explained thegeneral scheme of the British North America Act and the
principles on whichthat Act is to be construed, particularly Sections 91 - 95 of the
Act, which dealwith the powers of legislation in the Dominion and their distribution
betweenthe Dominion Parliament and the Legislatures of the Provinces. Without
havingthose principles before one, there is a danger of misapprehending
theimplications of the cases relied upon by the learned Solicitor-General. It isnot
necessary to reproduce section 91 and 92 in their entirety beyond theopening
words which have a direct bearing upon the problem decided in the PrivyCouncil



case. Section 91, in so far as material to our purpose, reads :
Section 91 -

'It shall be lawful forthe Queen, by and with the advice and consent of the Senate
and House ofCommons, to make laws for the peace, order, and good government
of Canada, inrelation to all matters not coming within the classes of subjects by
this Actassigned exclusively to the legislatures of the provinces; and for greater
certaintybut not so as to restrict the terms of this section, it is hereby declared
that(notwithstanding anything in this Act) the exclusive legislative authority ofthe
Parliament of Canada extends to all matters coming within the classes ofsubjects
next hereinafter enumerated, that is to say, -'

‘Then follows anenumeration of twenty nine classes of subjects'.

* k k k%

'‘And any matter comingwithin any of the classes of subjects enumerated in this
section shall not bedeemed to come within the class of matters of a local or private
naturecomprised in the enumeration of the classes of subjects by this Act
assignedexclusively to the legislatures of the provinces.'

Section 92 is as follows :-

'In each province thelegislature may exclusively make laws in relation to matters
coming within theclasses of subjects next hereinafter enumerated, that is to say, -'

‘Then follows an enumerationof sixteen classes of subject.’

123. In dealing with the generalscheme of the Act, the Board in The Citizens
Insurance Company of Canada v.William Parsons and The Queen Insurance
Company v. Williams Parsons (1881) 7 App. Cas. 96, pointed out that the scheme
was to give primacy to theDominion Parliament in cases of conflict of power
notwithstanding anything inthe Act and explained how the exclusiveness of the
spheres of the twolegislatures was intended to work. The position was again
summed up the nextyear in Russel v. Queen, the report of which is to be found in
the same volumeat p. 829. Again, in Tennant v. Union Bank of Canada (1894)



A.C. 31, itwas held that s. 91 (No. 15) of the British North America Act gave the
DominionParliament power to legislate over every transaction within the
legitimatebusiness of a banker, notwithstanding that the exercise of such
powerinterfered with property and civil rights in the province (Sections 92, 20, 13)
andconferred upon the bank privileges as a lender which the provincial law did
notrecognise. The decision was rested once again on the doctrine of paramountcy
ofDominion Parliament notwithstanding anything in the Act so long as it did notfall
within the exclusive power of the Provincial Legislature under section 91.Lord
Watson observed : ................ Butsect. 91 expressly declares that, 'notwithstanding
anything in this Act,' theexclusive legislative authority of the Parliament of Canada
shall extend to allmatters coming within the enumerated classes; which plainly
indicates that thelegislation of that Parliament, so long as it strictly relates to
thesematters, is to be of paramount authority. To refuse effect to the
declarationwould render nugatory some of the legislative powers specially
assigned to theCanadian Parliament.’

124. This primacy of DominionParliament was in all matters legislative, subject of
course, to what wasassigned exclusively to the Provincial Legislatures. But the
primacy ofParliament of Canada was untrammelled by anything elsewhere to be
found in thesame Act.

125. From the above citations, itis obvious that the general scheme of the British
North America Act assignscertain subjects to the exclusive and plenary power of
the Dominion Parliament,and certain other subjects exclusively to the Provincial
Legislatures. By s.91, the Imperial Parliament has unequivocally placed everything
not assigned tothe local legislatures within the jurisdiction of the Dominion
Parliamentnotwithstanding anything in the Act. The British North America Act thus
has tobe construed as a whole and with reference first to the exclusive domain of
theProvincial Legislatures, next, with reference to the Paramountcy of
theDominion Parliament and the general scheme of the Act. Unless a matter
fallswithin s. 92 and does not fall within s. 91, the action of the
DominionParliament is subject to no restraint by anything elsewhere to be found in
theAct.



126. We are now in a position toconsider the case so strongly relied upon by the
learned Solicitor-General. ToUnderstand that case, the facts must be seen first. It
was a test case by wayof an action by the Crown in the right of the Province to
have it declared thatit could import liquor into Canada for purposes of sale without
paying customsduties imposed by the Crown in the right of the Dominion of
Canada by virtue ofthe Customs Act of Canada. The action of the Province of
British Columbia wasbased on the provisions of Government Liquor Act which was
declared intra viresby the Privy Council in Canadian Pacific Wine Company
Limited v. Tuley [1921] 2 A.C. 417. Before the Exchequer Court, the following
admission of facts wasfiled by the Attorney-General of Columbia :-

It is hereby admitted, forall purposes of this action, that the case of 'Johnnie
Walker' 'Black label'whiskey, which was purchased and consigned to H. M. King
George V in the rightof the province of British Columbia care of Liquor Control
Board, Victoria B.C.as alleged in para 1 of the Statement of the claim filed herein,
was sopurchased and consigned to meet the requirements of the Government
LiquorStores established in British Columbia under the Government Liquor Act Ch.
300f the States of British Columbia, 1921 and for the purpose of sale at the
saidGovernment Liquor Stores pursuant to the provisions of the said Act'.

127. The contention on the sideof the Province was that s. 125 of the British North
America Act which provides'No lands or property belonging to Canada or any
Province shall be liableto taxation', gave protection against the customs duty. The
contention onthe side of the Dominion was that the whiskey was not imported for
purposes ofGovernment but for trade. It was pointed out that under s. 118, large
sums werepayable by the Dominion to the Provinces and reference was also
made as to Sections122, 123 and 124, under which customs and excise laws as
also certain otherdues were to continue until altered by the Parliament of Canada.
BritishColumbia was not a part of the Dominion to start with. It was admitted into
theDominion under s. 146 of the British North America Act on May 16, 1871, by
anorder of Her Majesty in Council Section 7 of the Order provided that theexisting
customs tariff and excise duties would continue in force in BritishColumbia for
sometime. The Dominion Act under which the customs duty was soughtto be
levied provided as follows :-



‘The rates and duties ofcustoms imposed by this Act, or the customs tariff or any
other law relating tothe customs, as well as the rates and duties of customs
heretofore imposed byany Customs Act or Customs Tariff or any law relating to
the Customs enactedand in force at any time since the first day of July 1867, shall
be binding,and are declared and shall be deemed to have been always binding
upon andpayable by his Majesty, in respect of any goods, which may be hereafter
or havebeen heretofore imported by or for His Majesty whether in the right of
HisMajesty's Government of Canada or His Majesty’'s Government of any Province
ofCanada, and whether or not the goods so imported belonged at the time
ofimportation to His Majesty; and any and all such Acts as aforesaid shall
beconstrued and interpreted as if the rates and duties of customs aforesaid
wereand are by express words charged upon and made payable by His Majesty.

Provided, however, that nothingherein contained is intended to impose or to
declare the imposition of any taxupon, or to make or to declare liable to taxation,
any property belonging toHis Majesty either in the right of Canada or of a
Province'.

128. In the Exchequer Court, Cassells,J., based his decision on the fact that the
whiskey was imported not for anygovernmental purpose but for trade. He,
therefore, rejected the claim of theProvince following Mr. Justice Brewer's dictum
in the South Carolina case, andreferred to two cases of the Privy Council, Farnell
v. Bowman (1887) 12 AC 643 and Attorney-General of the Strait Settlement v.
Wemyss (1888) 13 App. Cas. 192, in which it was stated that 'if a State chooses to
embarkupon private business in competition with other trades, they should be
liablejust as other persons engaging in trade'. The Australian case of
AttorneyGeneral of New South Wales v. Collector of Customs (1908) 5 C.L.R. 818,
wasreferred to but was not followed.

129. An appeal was taken to theSupreme Court of Canada. The report of the
decision is found in TheAttorney-General of the Province of British Columbia v.
The Attorney-General ofthe Dominion of Canada 64 Can S.C.R. 377. It was
argued on behalf ofBritish Columbia that in s. 125, British North America Act, the
word ‘taxation'included the imposition of customs duties and the word 'property’



includedmovable property of all kinds and not merely property as may be
incidental tothe administration of the provincial government. On behalf of the
Dominion, itwas contended that customs duties did not come within 'taxation' but
weremerely in the nature of regulations of trade and commerce, and further this
wasnot ‘taxation on property', and Attorney-General of New South Wales v.
Collectorof Customs (1908) 5 C.L.R. 818, was relied upon.

130. The Court consisted of fivelearned Judges and they delivered separate
judgments. lddington J., declined togo into the question whether the word ‘taxation’
would or would not includecustoms duties. He held that s. 125 was in a chapter
which dealt with lands andproperty and thus was confined to property as was
mentioned there or in the 3rdand 4th Schedules, and concluded that in view of this
context and the nature ofthe powers given by Nos. 2 and 3 of s. 91, the power to
demand customs dutiesmust be upheld. Anglin J., held on the authority of
Attorney-General of NewSouth Wales v. Collector of Customs (1908) 5 C.L.R.
818, that s. 125 couldnot have been intended to give exemptions of this kind, and
that customs dutieswere not only taxes but were also regulatory and were
imposed rather onmovement across the border than on the goods themselves and
were thus not a tax'on property' in Canada. Mignault J., followed a similar line. Duff
J., enteredinto a more detailed discussion of the scheme of the British North
America Act.He observed that it was a fundamental part of the scheme of
Confederation togive amplest authority in relation to external trade exclusively to
theDominion, and customs duties were an instrument of regulation. He,
therefore,held that the theory of Dominion primacy must on such a construction of
S. 125postulate a power of disallowance of anything which would weaken that
controland primacy. He also held that ‘'taxation' in relation to property was
lesscomprehensive in significance than ‘taxation' simpliciter, and though
customsduties were taxes on commodities in one sense, they were not 'taxes
onproperty' as used in s. 125 where the word 'property’ was used in the sense
ofdistribution of ‘'lands' and ‘'property’ between the Dominion and the
Provinces.Brodeur J., held that customs duties in Canada both regulated and
raisedrevenue and the Act under which they were levied laid them 'on or upon
goods'and this attracted s. 125.



131. All these reasons were ofcourse pressed into service in the arguments before
us. | shall now addressmyself to the Privy Council judgment on appeal from the
Supreme Court. ThePrivy Council did not express any opinion on these reasons.

132. Lord Buckmaster referred tothe width of s. 125 but pointed out that it could
not be read in an isolatedand disjunctive way. It was to be read as a part of the
general scheme of theConstitution Act by which the Dominion was to enjoy
exclusive legislative authorityover matters enumerated in s. 91 which included
regulation of trade andcommerce and raising of money by any mode or system of
taxation. He pointed outthat customs duties had these dual functions and whether
it was the onefunction or the other or both, the Dominion alone had the power. The
claim ofthe Provinces that though the Dominion had the power to erect a tariff
wall,the provinces could make a breach in it by virtue of s. 125 through which
thegoods could pass unaffected by the Customs duties, was not accepted,
because s.125 was a part of a group of sections which distributed property
between theDominion and the Provinces and gave control to the Provinces over
propertiesallocated to them. This did not affect authority conferred by s. 91,
whichpower extended to regulation of trade and commerce throughout the
Dominion andirrespective of the area of its operation. Lord Buckmaster, therefore,
heldthat this purpose was paramount and s. 125 must not be read to defeat it.
Inother words, the primacy of Dominion Parliament in the matter of regulation
ofexternal trade and commerce and taxation of this type was held to be
unaffectedby s. 125 Lord Buckmaster referred to Attorney-General of New South
Wales v.Collector of Customs (1908) 5 C.L.R. 818, but did not apply it and
observedthat 'the true solution is to be found in the adaptation of s. 125 to
thewhole scheme of Government' which the British North America Act defined.

133. The Canadian decisions arebased upon the scheme of the British North
America Act which gives paramountcyto the Dominion Parliament which was
unaffected by s. 125 which found place ina group of sections dealing with the
distribution of property between theDominion and the Provinces.

134. Now, the arguments in the presentcase follow the lines taken in the cases |
have reviewed. It is contended forthe Union that the exclusive power to levy duties



of customs and regulation ofexternal trade belongs to Parliament, that customs
duties both raise revenueand regulate, that they are not 'taxes' much less 'taxes
on property', and Art.289 must be interpreted to preserve the exclusive and
plenary power ofParliament. On the other side, it is contended that clauses (2) and
(3)indicate that the right of Parliament is to tax the trading activities of
StateGovernments but to leave free their ordinary functions as the Governments
ofthe States, and the prohibition in clause (1) of Art. 289 is absolute subjectonly to
what is expressly excluded by clause (2). To understand the argumentsand to see
how the precedents of other countries serve us to understand ourConstitution, |
shall first analyse the scheme of taxation under ourConstitution.

135. To begin with, it is amatter for reflection whether the word 'property' in Art.
289 excludes propertyimported from foreign countries which has to bear a tax
before it can enter theterritory of India. The Article bans taxation of property
belonging to theGovernment of a State. If by property is meant only that property
which is withinthe geographical limits of a State, then, property outside those limits
andseeking to enter the State across customs frontiers may have to bear
customsduty. Similarly, if customs duties do not come within the word 'taxation’,
theArticle is again ineffective to save the property of the State Governments.
TheUnion claims that customs duty is neither 'taxation' nor a 'tax on property'.ltis a
tax on the movement of goods across the customs frontier and theprotection given
by Article 289(1) does not apply. The scheme of theConstitution clearly shows that
neither claim of the union can be upheld.

136. The Union List does notinclude any tax which in the technical or popular
sense can be said to be'property tax' or a tax laid on property as property. These
tax entries beginat No. 82 which is 'taxes on income other than agricultural
income'. Then follow Nos. 83 and 84 which deal with duties of customs and duties
ofexcise. It is these entries which are the subject of controversy. If these are notto
be regarded as taxes on 'property’, then, no other tax can be remotelyconnected
with the property of the State in the sense suggested by the learnedSolicitor-
General, Nos. 85 and 86 deal with companies, and Nos. 87 and 88, withdeath
duties. In extremely rare cases, a State might be the legatee as in U.S.v. Perkins
163 U.S. 625 : 41 L.Ed. 287 and Snyder v. Bettman 190 U.S. 249 :47 L.Ed. 1035,



but it is difficult to imagine that such a case was incontemplation. Terminal taxes
and taxes on railway fares and freights of No. 89may fall upon the States, but
under Art. 269, the proceeds have to be assignedto the States. No. 90 deals with
taxes other than stamp duties on transactionsin stock exchanges and future
markets. They are seldom, if at all, likely tofall on the States and the proceeds are
also assignable to the States. No. 91is Rates of stamp duties, and No. 92, taxes
on the sale or purchase ofnewspapers and on advertisements published therein,
and No. 92-A, taxes on thesale and purchase of goods other than newspapers,
where such sale or purchasetakes place in the course of inter-State trade or
commerce, are again not taxessuch as may be considered to be 'on property'. The
net proceeds of these taxesare again to be given to the States. When the question
was put to the learnedSolicitor-General as to which tax on property was in
contemplation, he couldonly point to the residuary power of Parliament. This
shows that unless Art.289(1) took in entries relating to customs duties and excise
duties, theprotection granted by the clause would be largely superfluous or
nugatory.

137. The Government of India Act,1935, granted exemption in respect of lands
and buildings only. The presentArticle changed the words of ‘property and income'.
The pharse is exhaustive ofall the assets and income of the States. Clause (2) of
the Article indicatesthat the exemption is not to apply to the trade or business
carried on by theState and any tax can be imposed in respect of such trade or
business of anykind or any operations connected therewith and any property used
or occupiedfor the purpose of such trade or business and any income accruing or
arising inconnection therewith. The repeated use of the word 'any' shows that
thedistinction sought to be made in Australia from the use of the word in oneplace
and its omission in another is not admissible. The words 'used oroccupied' show
that movable and immovable properties are included. Clause (3)shows that power
Is reserved to Parliament to declare by law which trade orbusiness or class of
trade or business is incidental to the ordinary functionsof Government, thus, taking
the matter out of the jurisdiction of courts. TillParliament so declares, all trade and
business of any kind must remain subjectto taxation.



138. From the above, it followsthat the three clauses of Art. 289 must be read
together and harmoniouslytogether their correct import. It is not possible to read
clause (1) with theassistance of rulings of other Courts. The problem to be faced is
: What isincluded in the expression ‘property of a State' It must obviously includeall
property to which the State can lay claim. The word 'property' is wideenough to
include immovable as well as movable varieties. Art. 289 departedfrom the
language of the Government of India Act, 1935 by discarding 'lands orbuildings'
and using the more comprehensive expression 'property’, and inclause (2)
gualified that word by 'any' and by 'used or occupied'. Thecollocation of these
expressions clearly indicates that the property of theState in whatever
circumstances situated, was meant and was exempt fromtaxation and the only
property which was made subject to taxation was anyproperty used or occupied
for business. Property, which is brought intoownership and possession abroad, or
property, which is produced or manufacturedby the State, is property of the State.
If not, the question may be asked,'Whose property is it then ?', and no answer to
such a question canbe given. | am, therefore, of the opinion that taking the
language of Art.289(1) by itself or even as modified by that of clauses (2) and (3),
theconclusion is inescapable that properties of all kinds belonging to the
Statessave those used or occupied for trade or business, were meant to be
exempted from'taxation." Such property may be immovable or movable and need
not be withinthe geographical limits. This Article is in the part dealing with'Finance'
and is included in a sub-chapter entitled'Miscellaneous Financial Provisions'. Its
significance is thus notmade less by any special considerations as was the case
with s. 125 of theBritish North America Act. The powers of legislation, which
Parliament enjoysby virtue of the taxation entries in List I, are expressly subject to
theprovisions of the Constitution, and Art. 289 must, therefore, override unlessit be
inapplicable. The Scheme of Art. 289 does not admit that the word'property' should
be read in any specialized sense. | am, therefore, of opinionthat goods imported
and goods manufactured or produced by the States areincluded in the word

'property’.

139. It is next contended thatneither customs duties nor excise duties can be said
to be'taxation’, and even if they can be described as 'taxation'or 'tax’, they are not
tax on property. They are said to be taxes onmovement of goods in the one case,



and taxes on production or manufacture, inthe other. Many rulings were cited to
show that this is the way in which Judgeshave described these levies. | shall deal
with customs duties first, because,in my opinion, excise duties are simpler to deal
with. Some Judges havedescribed excise duties as 'on goods produced’, and
some, as 'onproduction and manufacture', and it is easy to cite an equal number
ofcases on either side.

140. The definition of the word'taxation' in our Constitution is the most significant
fact. It serves todistinguish the Australian cases and it tells us what kind of levy
would be hitby Art. 289(1) . This is what it states :

‘Taxation' includes the impositionof any tax or impost, whether general or local or
special, and 'tax' shall beconstrued accordingly'.

141. Though it is not anexhaustive definition and only shows what is included in
the word, one isstruck immediately by its width of language. Though it speaks of
any tax orimpost, it goes a step further and adds 'whether general, or local
orspecial' indicating thereby that no special or local considerations arerelevant and
even a general non-discriminatory levy must be regarded as taxation.| have
already stated that the word 'taxation' is used only in Art.289(1) and it must be
read with all its wealth of meaning into the first clauseof the Article. Not to do so
would be to make the definition entirelyredundant. When the clause is expanded in
the light of the definition, it reads:

The property and income ofa State shall be exempt from any Union tax or impost,
whether general or localor special'.

142. The underlined portionrepresents the definition.

143. The question thus arises whyuse the word and define it in this comprehensive
way if there was no tax in thelegislative entries in List | which could be said to fall
on the property ofthe States unless one thought in terms of customs duties and
excises ?According to Wells [Theory and Practice of Taxation, p. 204].

Scientifically consideredtaxation is the taking or appropriating such portions of the
product orproperty of a country or community as is necessary for the support of



itsGovernment by methods that are not in the nature of extortions, punishments
orconfiscations'.

144. Viewed in this broad way andhaving in mind that the term 'taxation’ as used in
the Article was speciallydefined with great width, the answer to the question posed
by me is obvious.But that is not all. The definition speaks of 'impost. The
word'impost’ in its general sense means a tax or tribute or duty and maybe on
persons or on goods. In a special sense, it means a duty on importedgoods and
on merchandise. See Pacific Ins. Co. v. Sonle 7 Wall. (U.S.) 433 :19 L.Ed. 95. In
Ward v. Maryland 12 Wall. (U.S.) 418 : 20 L.Ed. 449, it isstated :

An impost, or a duty on imports,is a custom or tax levied on articles brought into a
country'.

145. The Oxford Dictionary doessay that this special meaning is after Cowell and
that there is no evidence ofthe origin. But every dictionary of legal terms will bear
out the specialmeaning. Indeed, the American Constitution classifies 'impost'
with'duties' and 'excises' as indirect taxes incontradistinction to taxes on property
or capitation. The word'duties' is sometimes used as synonymous with tax, but in a
specialsense, it means an indirect tax imposed on the importation or consumption
ofgoods. See Pollock v. Farmers' Loan & Trust Co. 158 U.S. 601 : 39L.Ed. 1108.

146. In Art. 289(1) , property ofthe States is exempted from Union taxation. One
cannot go by the word'property’ alone but must take into consideration the ambit of
theword 'taxation' also. | have read the definition into the first clauseof Art. 289 .
Reading further into the definition the meaning of the word'impost' not as a 'tax’
(which is unnecessary as the word'tax' has already been used and there is a
presumption againsttautology) but as a 'duty on importation or consumption’, one
getsthis result :

The property and income ofa State shall be exempt from any Union tax or duty on
imported goods ormerchandise of all kinds'.

147. In other words, property ofthe States shall be free from direct taxes and
indirect taxes.



148. It will thus be seen thatboth from the angle of the word 'property’ as also from
the angle ofthe word 'taxation' we reach the two kinds of taxes which are
thesubject matter of controversy here. On the other hand, all this width of
languageis lost completely if these taxes are left out and one goes in search of
otherpossible taxes. The definition may conceivably cover some of them in
veryspecial circumstances but the proceeds of those taxes are assignable to
theStates, and it seems pointless to include them for taxation and then to
handover the proceeds to the States. The distinction between the trading activityof
the State Governments and their ordinary functions of government, which
isworked out with such elaborate care on the American pattern, also loses itspoint.
Clause (2) would scarcely be necessary and clause (3), even less.

149. The next question is whethercustoms duties and excises are in their true
nature taxes on the occasion ofimportation in the one case and production in the
other, and cannot bedescribed as 'taxes on property’. To being with, the
expression'taxes on property' is not used; nor is the expression 'taxes inrespect of
property’, with which the former expression was compared. Theformer expression
was used in the Australian Constitution Act and thedistinction was made by the
High Court of that country. We are only concernedto see whether the imports of
the States would be free from Union taxation. Ifby the nature of customs duties as
a tax on movement of goods, it cannot besaid that the exemption had been
earned, there should be an answer in favour ofthe validity of the amendment. If
customs duties can be said to be 'tax onproperty', the answer must be the other
way.

150. In this connection, there isthe High authority of Chief Justice Marshall in
Brown v. Maryland 12 Whe 419, 437 : 6 L.Ed. 678, where he observed :

An impost, or duty onimports, is a custom or a tax levied on articles brought into a
country, and ismost usually secured before the importer is allowed to exercise his
rights ofownership over them, because evasions of the law can be prevented
morecertainly by executing it while the articles are in its custody. It would
not,nowever, be less an impost or duty on the articles, if it were to be levied
onthem after they were landed. The policy and consequent practice of levying



orsecuring the duty before or on entering the port, does not limit the power tothat
state of things, nor, consequently, the prohibition, unless the truemeaning of the
clause so confines it. What, then, are 'imports' The lexiconsinform us, they are
'things imported'. If we appeal to usage for the meaning ofthe word, we shall
receive the same answer. They are the articles themselveswhich are brought into
the country. 'A duty on imports', then, is not merely aduty on the act of importation,
but is a duty on the thing imported.’

151. In Marriot v. Brune 9 Haw (U.S.) 619 : 12 L.Ed. 282, later approved in Lawder
v. Stonel87 (U.S.) 281 : 47 L.Ed. 178, it was laid down that customs are
dutiescharged upon commodities on their being imported into or exported from
acountry. It follows, therefore, that it is not right to say that customs dutiesare on
movement of goods and not upon the goods, themselves. A glance at theSea
Customs Act, 1878, which is sought to be amended, shows that thelegislative
practice in our country has been to describe customs duties as laidon the goods or
commodities. Section 20 itself, which is sought to be amended,says :

(a) goods imported or exported,etc.

(b) opium, salt or salted fishimported, etc.

(c) goods brought from anyforeign port to.................... etc.
(d) goods brought in bond fromone customs port to another'.

152. Similarly, Sections 25, 26, 27,28, 29, 29A, 31, 32 and several other
mentioned goods as being the subject ofthe tax. Section 43, which deals with
drawbacks, may be seen in this connection:

'43. When any goods, havingbeen charged with import duty at one customs-port
and thence exported toanother, are re-exported by Sea as aforesaid, drawback
shall be allowed on suchgoods as if they had been so re-exported from the former
port.’
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153. The duty is laid on goodsand it is the goods which earn the drawback. It
would be not wrong to say thatthe whole of the Sea Customs Act speaks of goods
all the time.

154. If then the goods be theproperty of the States and those goods have to bear
the tax before rights ofownership can be exercised in respect of them, as it an
error to say that theexemption of Art. 289(1) will be available to them, regard being
had to thelanguage of the clause read with the definition of ‘taxation' -

The property............ ofa State shall be exempt from any Union tax or impost,
whether general or localor special'

155. Indeed, Parliament in 1951,soon after the Constituent Assembly had adopted
the Constitution, amended s. 200f the Sea Customs Act, 1878, by inserting sub-s.
(2) which read :

The provisions ofsub-section (1) shall apply in respect of all goods belonging to
the Governmentof a State and used for the purpose of a trade or business of any
kind carriedon by or on behalf of, that Government, or of any operations connected
withsuch trade or business as they apply in respect of goods not belonging to
anyGovernment.'

156. This sub-section reproducesclause (2) of Art. 289 . It views the goods
imported as property, customs dutiesas 'taxation’, and declares that such goods
though belonging to aState Government would bear the tax under the
circumstances mentioned in thesaid clause. If there ever was a perfect instance of
contemporanea expositio,this must be it. It is not a case of a modern statute being
interpreted withreference to an old one. Nor is their any judicial interpretation
involved.This is a case of the same body of men enacting a provision in an Act to
carryout the intent and meaning of a provision of the Constitution adopted
earlierby them. In their understanding of the Constitution, customs duties as
leviedunder the Sea Customs Act, 1878, were affected by the change from
'landand buildings' of a s. 154 of the Government of India Act, 1935, to
'property'and the grant of exemption to such property from Union taxation. If | had
anydoubts about the construction of Art. 289 , this would have served me to



showthe way. |, however, think that the matter hardly admits of any doubt.

157. The learned Solicitor-Generalagain and again referred to the dual purpose
achieved by the imposition ofcustoms duties, namely, the raising of revenue and
the regulation of foreigntrade. He associated excise duties with customs in the
same breath and citedthe Privy Council case from Canada to argue that if the
proposed amendment isdeclared in either case to be unconstitutional, then, the
regulatory part ofthe same law would fail without being in any way imperilled by
Art. 289 oranything elsewhere to be found in the Constitution. This argument
needs seriousconsideration.

158. There can be no doubt thatthe power of Parliament to regulate foreign trade
is plenary and isuntrammelled by anything contained in Art. 289 . A similar
assumption may alsobe made in favour of duties of excise, though the element of
regulation may besomewhat weaker there than in the duties of customs. The
guestion, however, iswhat purpose is the proposed amendment intended to serve
It is a littledifficult to dissociate the regulatory aspect from taxation. Even in
Australia,where tax laws must deal only with taxation and no other subject,
theregulatory aspect of customs duties was adverted to. In the United States
ofAmerica also, this regulatory aspect of customs duties did play a prominentpart.
Can we, therefore, say that the combined effect of entries 83 and 41 ofList 1 would
sustain the proposed amendment If it were a question ofregulation being
inextricably woven into the tax, | would have paused toconsider the matter. | am
not expounding a law already made but am giving anopinion on certain questions.
These questions definitely refer to the revenueaspect of customs duties. If the law
were framed to regulate and even toprohibit the importation, by the State
Government in common with others, ofcertain goods or classes of goods, | would
have no hesitation in saying thatsuch a law would not offend the exemption in Art.
289 . Even if the law wasintended to achieve 'both ends' there would be an
argument in favour of theUnion. But if the advice is sought on the plain question
whether the goods ofthe States can be taxed to raise revenue, the answer is
equally plain that itis not permissible except in the circumstances already
mentioned respectivelyin the two sub-sections which are sought to be amended.
Section 20 of the SeaCustoms Act, and s. 3 of the Central Excises & Salt Act, do



not pretend toregulate external trade in one case and production and manufacture,
in theother. They are provisions for raising revenue in much the traditional
Englishway. Whatever little pretence there might be is shed completely by the
proposedamendment which, to borrow once again from Mr. Justice Douglas, is
a'measure designed to put the States on the tax collectors' list'. Inthese
circumstances, | answer the question in respect of customs duties
withoutadverting to entry 41 of the Union list. It is argued that the States
wouldimport goods not only free but also freely and, thus, lose valuable
exchange.But the question can only be answered as posed and not on the basis of
horribleimaginings. It can be argued with equal force that the State Governments
may beexpected to evince a sane attitude towards our finances.

159. In so far as excise dutiesare concerned, no question of regulation of trade or
of production or ofmanufacture can really arise except in certain rare
circumstances. Much of thispower of regulation of production and manufacture
(except in respect of certainessential commodities mentioned in No. 33 of List Il
and those speciallymentioned in List 1) belongs to the States. In entry No. 84, we
are concernedwith tobacco and other goods except alcoholic liquors for human
consumption,opium, Indian hemp and other narcotic drugs and narcotics. If
regulation canserve the purpose, power will have first to be found either in List | or
List Ill. But if it were a case of pure taxation, then, the excise duty is laid ongoods
in much the same way as customs. We cannot treat the observations ofJudges,
where they speak of excises as 'on production andmanufacture’, to be as binding
as statutes. Other Judges have used otherlanguage, like 'on goods produced or
manufactured'. The CentralExcise & Salt Act uses the latter, and so do the lists in
the Constitution.There is, therefore, no difference in this respect between excises
and customs.The case of excise is simple and a fortiori, because the goods
produced in theStates by the States for their ordinary functions of Government and
not fortrade or business, are property of the States and directly within
theirownership. If such property is taxed, it is directly hit by Art. 289(1) , andthe
arguments on the analogy of customs have little place. It follows,therefore, that
neither customs duties nor excise duties can be levied on goodsproperty
belonging to a State if the goods are imported or produced not for thepurpose of
trade or business but for purposes incidental to the ordinaryfunctions of



Government. It also follows that the sections of the two Acts asthey stand today
reflect the true position under the Constitution. | may addthat if the Union
Government desires to put a curb on the excessive importationof goods by the
States, the power to regulate external trade is available andit is unaffected by Atrt.
289 . A measure designed to achieve regulation by asystem of controls, licensing
and all such devices, would not be affected bythe exemption contained in the
Article, but a pure taxing measure, which seeksto tax property used for State or
governmental purposes, is within theexemption.

160. My answers to the questionsare :

(1) The provisions of Art. 289 of the Constitution preclude the Union from
imposing, or authorizing theimposition of, customs duties on the import or export of
the property of aState used for purposes other than those specified in clause (2) of
thatArticle, if the imposition is to raise revenue but not to regulate externaltrade.

(2) The provisions of Art. 289 of the Constitution of India preclude the Union from
imposing, or authorizingthe imposition of, excise duties on the production or

manufacture in India ofthe property of a State used for purposes other than those
specified in clause(2) of that Article.

(3) The answer is in theaffirmative.

Rajagopala Ayyangar, J.

161. | entirely agree with theopinion expressed by my Lord the Chief Justice both
as regards the answers tothe questions referred to this Court as well as the
reasoning on which the sameis based. My only justification for venturing to add a
few words of my own, isbecause of my feeling that certain matters on which great
stress was laid bylearned Counsel appearing for the States, might be dealt with a
little morefully.

162. When the learnedSolicitor-General submitted that on a proper construction of
Art. 289(1) , theimmunity from Union taxation in its relation to property was
confined to adirect tax on property - and did not extend to indirect taxes - which
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were noton property but on an incident or an event in relation to property, it
wasurged by learned Counsel for the States that this was introducing a
distinctionbetween direct and indirect taxes which formed no part of our
constitutionalstructure. It is true that no such express distinction has been made by
ourConstitution, even so, taxes in the shape of duties of customs (including
exportduties) and excise, particularly when imposed with a view to regulating
tradeand commerce in so far as such matters are within the competence of
Parliamentbeing covered by various entries in List I, these cannot be called taxes
onproperty; for they are imposts with reference to the movement of property byway
of import or export or with reference to the production or manufacture ofgoods.
Therefore, even though our Constitution does not confer or distributelegislative
power to tax based on any distinction between direct and indirecttaxes, it is wrong
to suggest that for construing the exemption in Art. 289(1) ,the distinction would
necessarily be irrelevant. Learned Counsel for the Statesare perfectly correct in
their submission that the Constitution does notdistribute legislative power in regard
to taxation between the Union and theStates or any distinction between direct and
indirect taxes as in Canada. Inpassing | might observe that even in Australia, there
is no distribution oftaxing power on such a basis, for while the Commonwealth
Parliament has anexclusive power to levy duties of customs and excise (subject to
the samehaving to be uniform) it has power, generally speaking, to impose direct
taxesalso, provided they do not discriminate, and the States have also a
similarpower to levy such direct taxes. This however does not by itself eliminate
therelevance of the distinction for any particular purpose. That there is adistinction
between direct and indirect taxes cannot be disputed and | heard nosubmission to
the contrary. The question is whether that distinction has anymateriality for
interpreting the meaning of the words 'the property of a Statenot being subject to
Union taxation'. The question at once arises whether whenreference is made to
‘property' and 'its taxation' what ismeant is merely a tax on property as such, i.e.
on the beneficial ownership bythe State of the property or whether it is intended to
include a tax whichbears merely some relationship to or has some impact on such
property. For inultimate analysis the distinction between a direct and an indirect
tax is adistinction based upon the difference in impact which is also expressed as
adistinction based upon its being one not on property but on a taxable event



inrelation to property. If the taxable event is merely the ownership of theproperty
and on the beneficial interest therein, it would be a direct tax,whereas if the
connection between the property and the tax-payer is not merelyownership but
something else such as a transaction in relation to it, then itwould be an indirect
tax. The argument therefore that under the Constitutionlegislative power in relation
to taxation is not distributed between the Unionand the States on any distinction
between direct and indirect taxes as inCanada is not very material and of course
not decisive on the question underconsideration by us.

163. It was strenuously urged onbehalf of the States that if Art. 289(1) were
construed in the manner suggestedby the Union, i.e., confining the immunity to
direct taxes on property asdistinct from taxes on property which merely impinged
on or had an impact onproperty, the States could derive no benefit at all from the
provision, becausethe Union Parliament had no legislative competence under the
entries in theUnion list to impose any direct taxes on property and that if some
meaning andcontent has to be given to the exemption it would only be if its scope
were tobe held to extend to indirect taxes on property such as excise duty and
dutiesof customs. The learned Solicitor-General submitted that even on
theconstruction which he desired us to adopt there would be scope for
theoperation of the immunity because the exemption might very well have
beenframed in view of the possible direct taxation on certain forms of
propertyunder entry 97 of the Union List, read with Art. 248, though such taxes
had notyet been imposed. His further argument was that the exemption might be
capableof being invoked in cases where any State owned property in the
Unionterritories, for in such a situation the Union Government would have under
Art.246(4) power to legislate on the items enumerated in the State List and
thuslevy direct taxes on property. On the other side, it was urged that it wouldnot
be reasonable to construe the words as having some meaning by reference
tosuch unlikely eventualities, but that it would be proper to attribute to
theConstitution makers an intention to make provision for the usual and thenormal.

164. | must say that thesubmissions of the learned Solicitor-General are not
without force. That apart,| consider that the history of this clause should be
sufficient to preclude anargument of the type urged for the States having any great



or decisivevalidity. It is common ground that Art. 289(1) was taken over from s.
155(1) ofthe Government of India Act, 1935, with however a variation to which |
shalladvert. In that earlier statute, that section ran :

Subject as hereinafterprovided, the Government of a Province shall not be liable to
Federal taxationin respect of lands or buildings situate in British India or income
accuring orarising or received in British India.’

165. The only change which ismaterial which this section has undergone is the
substitution of the word 'property'for the words ‘lands and buildings', thus
extending the immunity notonly to immovable property of the type specified but to
other forms ofproperty, including movable property as well. The distribution of
legislativepower in regard to taxation under the Government of India Act in the
fieldrelevant to the present context was identical with that which is found in
theConstitution. Then as now, there was no power in the Central Legislature tolevy
any direct taxes on lands and buildings, besides there being no entry like97 in the
Union list, the residuary power remaining after the distribution inthe three lists
being vested in the Governor General for allocation under s.104. It would have
been impossible to find any scope for the operation of thisexemption under the
scheme of distribution of taxing power under the Governmentof India Act except
possibly on some such line as suggested by the learnedSolicitor-General. The fact
therefore that if one had regard merely to thedistribution of taxing power between
the center and the Provinces there was noscope for imparting a wider meaning to
the expression 'taxes on lands andbuildings' appears to me to support the view
that the circumstance thatdirect taxes on property are not within Union Legislative
power is not byitself a ground for reading the exemption from taxation as
necessarily havingany particular or a wider connotation.

166. The next question is whetherthe inclusion of property other than 'lands and
buildings' in theArticle by itself within the immunity taxation not merely of the
propertyitself but on some incident or event in relation to property such as
productionor manufacture, import or export (to refer to the incidents which are
relevantto the context) or does the Article contemplate the same type of taxes
inrelation to movable property as were within the exemption under the



Governmentof India Act in regard to 'lands and buildings' In other words,just in the
case of 'lands and buildings' under the Government ofindia Act, 1935, is the type
of taxation of other species of property nowbrought in one which is direct and
which arise from the mere ownership of suchproperty or does it include a tax
levied not on the property itself but on anincident or event in relation to it The
analogy of the immunity from directtaxes on 'lands and buildings' which formed the
feature of theexemption in regard to 'property’ under the Government of India
Act, 1935, would appear to favour the view that it is also a direct taxation inrelation
to the other forms of property that was intended to be brought withinArt. 289(1) .
Of course, this view could be over-borne by sufficient reasonpointing the other
way.

167. It was in this context thata reference was made to the use of the expression
'taxation' in Art.289 , a term which has been defined in Art. 366(28) thus :-

'366. In thisConstitution, unless the context otherwise requires, the following
expressionshave the meanings hereby respectively assigned to them, that is to
say -

(28) 'Taxation'includes the imposition of any tax or impost, whether general or
local orspecial, and 'tax' shall be construed accordingly.’

168. There is no doubt that ifthis definition were applied and every 'tax, duty or
impost' werewithin the scope of the exemption, the submissions made on behalf of
the Stateswould be formidable. A subsidiary and related point was also made that
theexpression 'taxation' occurs only in Art. 289 and that if the widthof the definition
in Art. 366(28) is not held to be applicable to understandthe content of that word in
Art. 289 , the definition itself would be renderedwholly unmeaning. Before
considering these arguments it is necessary to advertto some matters. It is true
that the expression 'taxation' occursonly in Art. 289(1) but it is also to be noted that
the definition of the term'taxation’ in Art. 366 has been bodily taken from s. 311(2)
of theGovernment of India Act, 1935. Just as under the Constitution the
word'taxation' also occurs only once in the Government of India Act,1935, viz., in
s. 155(1) corresponding to Art. 289(1) . The definition, it wouldbe seen, applies to
define not merely the word 'taxation' but also tothe grammatical variations of that



expression - for instance 'taxes'.In the circumstances the only question is whether
in the context in which theword occurs having regard to the antecedent history and
the form of theprovision and to the other provisions of the Constitution there
isjustification for the word being understood as meaning something less than
thefull width of which it is capable under the definition.

169. In this connection it wouldbe pertinent to refer to the terms of Article 285 in
which the correspondingimmunity of the Union from State taxation is provided.
That Article runs :-

'285(1) The property ofthe Union shall, save in so far as Parliament may be law
otherwise provide, beexempt from all taxes imposed by a State or by any authority
within a State.

(2) Nothing in clause (1)shall, until Parliament by law otherwise provides, prevent
any authority withina State from levying any tax on any property of the Union to
which suchproperty was immediately before the commencement of this
Constitution liable ortreated as liable, so long as that tax continues to be levied in
thatState.'

170. In regard to this provisionthere are two matters to which attention might be
directed. The first of themis the use of the expression ‘'all' in clause (1) - (taken
from thecorresponding s. 154(1) of the Government of India Act 1935) - which is
absentfrom Art. 289(1) . It is manifest that some significance has to be attached
tothis variation. If the definition of the word 'taxes' in Art. 366(28)were applied to
that word in Art. 285(1), it would be apparent that the word 'all'would be wholly
superfluous and otiose, as the definition itself - and that isthe contention urged
before us on behalf of the States - embraces all and everytax. This would suggest
that it would not be wrong to take the view that theConstitution makers felt that
notwithstanding the definition of'taxes' in Art. 366(28), it might not always have that
width ofconnotation so that it was necessary to affirm and if need be supplement
itswidth by the addition of the word 'all'. The other matter is this. Ifthe definition of
'taxes' were read into Art. 285 and the Articleread literally, it would be seen that
property of which the Union was the ownerwould be entitled to the exemption,
whether or not the beneficial occupationand use of the property was in the Union,



In other words, the literal readingof the Article would bring within the exemption a
tax on a private occupier ofUnion land - even when imposed on the beneficial
interest of such occupier. S.125 of the British North America Act 1867 ran :

No lands or propertybelonging to Canada........ shall be liable to taxation
(Provincial)".

171. A lessee of Dominion Crownlands taken on lease for grazing purposes was
assessed to land tax under anenactment of Saskatchewan in respect of the
lessee's interest in the lands. Thedominion challenged the validity of the imposition
on the ground of the landitself being within the immunity conferred by s. 125.
Rejecting this contentionViscount Haldane speaking for the Judicial Committee
said : ...... although the appellantis sought to be taxed in respect of his occupation
of land, the fee of which isin the Crown, the operation of the Statute imposing the
tax is limited to theappellants' own interest.' [Smith v. Vermillion Hills. [1916] 2 A.C.
5609.

172. My object in referring tothese observations is that provisions of this sort
cannot always be readliterally and that the object of the framers as disclosed by
the general schemeof distribution of powers has to be borne in mind to arrive at
their properconstruction. It is in this context that the intimate correlation between
theexclusive legislative power of the Union in regard to 'trade and commercewith
foreign countries’, and related to it, 'import and export acrosscustoms frontiers' and
the duties with which we are now concerned andparticularly import and export
duties on movements across the customs frontierassume crucial importance; and
pose the question whether this power confided tothe Union was intended to be
broken into by every component State imparting itsrequirements free of duty.

173. There was one other furthersubmission made to us by learned Counsel for
the States which requires somedetailed examination and this was based upon the
impact of clause (2) of Art.289 on the import of clause (1). The argument was this :
The non-obstanteclause with which clause (2) opens should be taken to indicate
that but forthat clause, the exemption would be operative so as the deprive the
Union ofthe power to levy tax in the converse circumstance, in other words that but
forclause (2) even where the State was engaged in a trading activity it would



beentitled to claim exemption from Union taxes. It was therefore submitted
thatlight could be gathered from the content of clause (2) on the types of
taxationfrom which exemption was granted under clause (1) or in other words
fordetermining the ambit of the immunity covered by clause (1). The
argumentproceeded. Clause (2) permits the Union to impose the following
taxesnotwithstanding the blanket exemption granted by clause (1). There taxes
are :(1) A tax in respect of a trade or business of any kind carried on by or
onbehalf of the State. The taxes leviable in respect of a trade or business
wouldbe, having regard to the entries in the Union List - (a) income tax (item
82),(b) possibly corporation tax (item 85) where the State carries on
businessthrough a State owned or State controlled corporation, (c) taxes on the
capitalvalue of assets of companies (item 86) in cases where the State carried on
businessthrough a State owned corporation; (2) Taxes in respect of operations
connectedwith a trade or business. These might include a tax on freights, sales
tax, andit was added duties of customs and duties and excise; (3) Taxes in respect
ofproperty used or occupied in connection with such a trade or business or
anyincome assuring or arising in connection therewith. It was strongly
pressedupon us that not merely direct taxes on property and direct taxes on
income,but other types of taxes which were incidental to the 'operationsconnected'
with a trade or business (and it was suggested that customs andexcise duties
were such) could be imposed by the Union upon the States in caseswhere the
latter was carrying on a trade or business. It necessarily followed,it was urged, that
it these were not used for a trade or business, the taxeswould fall within the scope
of the exemption under Art. 289(1) . In other words,the argument was that as there
was a limited power in Parliament to imposetaxation on states or on those acting
on behalf of the States it necessarilyconnoted that in cases not covered by clause
(2), that is in cases where it wasnot connected with a trade or business the
exemption under clause (1) wouldoperate.

174. The precise relationship betweenclauses (2) and (1) and the question
whether the former was a proviso properlyso called which had been carved out of
the main provision of clause (1) andwhich but for such carving out would be within
clause (1) was the subject ofconsiderable debate before us but | consider that it is
not necessary to dealwith this rather technical point for in my view the history of



clause (2)throws considerable light on its significance and place in the scheme of
taxexemption. At the Imperial Economic Conference of 1923 resolution was
adoptedto the effect that the Parliaments of Great Britain, the Dominions and
Indiashould be invited to enact a declaration that the general and
particularprovisions of their respective Acts imposing taxation might be made to
apply toany commercial or industrial enterprises carried on by any other
suchGovernment in all respects as if it were carried on by or on behalf of asubject
of the British Crown.

175. This resolution drew adistinction between the trading and business activities
of the severalconstituent units owing allegiance to the Crown of England and
theirgovernmental activities. In pursuance of this resolution the ImperialParliament
enacted s. 25 in the Finance Act of 1925 (15 and 16 George V, Ch.36) which read
to quote the material words :

'25. (1) Where a trade orbusiness of any kind is carried on by or on behalf of the
Government of anypart of His Majesty's Dominions which is outside Great Britain
and Northernlreland, that Government shall, in respect of the trade or business
and of alloperations in connection therewith, all property occupied in Great Britain
orNorthern Ireland and all goods owned in Great Britain or Northern Ireland forthe
purposes thereof, and all income arising in connection therewith, beliable, in the
same manner as in the like case any other person would be, toall taxation for the
time being in force in Great Britain or Northern Ireland.

(3) Nothing in this sectionshall -

(a) affect the immunity of anysuch Government as aforesaid from taxation in
respect of any income or propertyto which sub-section (1) of this section does not

apply; or

176. A similar provision wasenacted in India in the Government Trading Taxation
Act, 1926 (Act 3 of 1926).Its preamble recited :



WHEREAS it is expedient todetermine the liability to taxation for the time being in
force in Britishindia of the Government of any part of His Majesty's Dominions,
exclusive ofBritish India, in respect of any trade or business carried on by or on
behalfof such Government. It is hereby enacted as follows :-'

177. The operative provision wass. 2 and it ran :-

'2. (1) Where a trade orbusiness of any kind is carried on by or on behalf of the
Government of any partof his Majesty's Dominions, exclusive of British India, that
Government shall,in respect of the trade or business and of all operations
connected therewith,all property occupied in British India and all goods owned in
British India forthe purposes thereof, and all income arising in connection
therewith, be liable-

(a) to taxation under thelndian Income-tax Act, 1922, in the same manner and to
the same extent as inthe like case a company would be liable;

(b) to all other taxation forthe time being in force in British India in the same
manner as in the like caseany other person would be liable.

(2) For the purposes of thelevy and collection of income-tax under the Indian
Income-tax Act, 1922, inaccordance with the provisions of sub-section (1) any
Government to which thatsub-section applies shall be deemed to be a company
within the meaning of thatAct, and the provisions of that Act shall apply
accordingly.

(3) In this section theexpression 'His Majesty's Dominions' includes any territory
which isunder His Majesty's protection or in respect of which a man-date is
beingexercised by the Government of any part of His Majesty's Dominions.’

178. This, it would be seen,applied to a foreign Government carrying on a trade or
business or owning propertyor using property within British India. The Act has
been adapted subsequentlyto bring it into line with the constitutional changes that
have taken placesince 1926, but it is unnecessary to refer to them. Proviso (a) to
sub-s. (1)of s. 155 enacted the exemption in the same terms as in the Act of 1926
infavour of the Provinces under the Government of India Act, 1935. This



bodilyincorporation was done without any reference to the distribution of
legislativepowers effected by Sch. 7 of the Government of India Act.

179. This being the historicalorigin of this provision, it is not easy to relate it to the
exemption in Art.289(1) or to construe the exemption with its aid. Bearing in mind
thisantecedent history it appears to me that it would not be proper to read
thescope of the saving in favour of the Union in clause (2) as reflecting on
thescope of Art. 289(1) .

180. There is also another anglefrom which the relevance of clause (2) to the
construction of clause (1) ofArt. 289 might be tested. One of the more serious
arguments put forward onbehalf of the States to which | have adverted was that if
the expression'taxes' in relation to the exemption of property from tax were
confined todirect taxes on property the exemption would be unmeaning, as such
taxes couldnot be imposed by the Union. Now, let me take the taxes specified in
Art.289(2) . They include, for instance, taxes on 'property used or occupiedfor the
purpose of such trade or business'. A tax on the use of propertyor on the property
itself which is occupied for the purpose of trade wouldobviously be a direct tax on
property which ex-concessis the Centrallegislature under the Government of India
Act and Parliament under theConstitution are incompetent to impose. It is not the
contention of the Statesthat the center has such a power to levy a tax on
occupation or use of propertywhere it is in connection with a trade or business.
This would at least showthat it is not justifiable to imply from clause (2) that but for
that provisionParliament would be entitled to impose such a tax. The other points
urged havebeen dealt with in the opinion of my Lord the Chief Justice and | do
notpropose to cover the same ground. | concur in the view that the
guestionsreferred to this Court for its opinion should be answered as they have
been bythe Chief Justice.

181. BY COURT : In view of theopinion of the majority the answer to the three
guestions referred to is in thenegative.

182. Questions answeredaccordingly.
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