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1. Petitioner-Economically Weaker Section of Society Houses Welfare Association

(for short the 'Association'), is a registered Association and in this petition prays for

quashing order dated 18,6.2002 (Annexure P4) whereby the Estate Officer,

Punjab Urban Development Authority (PUDA), S.A.S. Nagar, Mohali, has rejected

the representation filed by the petitioner - Association regarding there being a

green belt/park near the houses of the members of the Association on which 11

plots all of a sudden been carved out by PUDA. The petitioner-Association also

seeks a direction to the respondents to comply with the observations

dated22.2.2002 (Annexure P-2) of the Punjab State Human Rights Commission,

Chandigarh in which the Commission observed to consider the question of certain

minimum facilities on the lines as indicated by the Commission in the said order.

Lastly, the petitioner-Association seeks direction against the respondents to leave

the area of pocket falling on the North-East of the EWS Houses as open

space/park/green belt which is being enjoyed by the member of the Association for

more than 25 years.

2. It is contended by the petitioner-Association that there are about 432 houses of

Economically Weaker Section Society built in Phase 7 Mohali (also known as part

of Sector 61), SAS Nagar. The houses are double-storied built in the area of about

2 Marias. More than 2000 persons are living there and the total area covered is

about 5.36 acres. This is said to be insufficient for the residents of the EWS House

who are mostly senior citizens, Ex-servicemen, Government servants, Housewives

and small children. This area has not been provided any park, green belt or open

space by the respondents. The residents of the locality have been using the

area/open space/park on which several 10 marlas plots have been carved out by

the respondents. It is contended that the respondents have carved out 10 marlas

plots on the open space/park/green belt adjoining the houses of the members of

the petitioner-Association and that now 13 plots have been carved out each

measuring 10 marlas. If those plots are constructed, which are likely to be three-

storied buildings,then natural air and sun-light would be obstructed and there

would be darkness in the Houses. This would affect the welfare and health of he

inhabitants of the area. This area is also used by the inhabitants of the area for

last 25 years and Akhand Path, Jagrata and other ceremonies are performed on

this land.



3. Notice of motion was issued to the respondents. Written statement has been

filed by the official respondents through the Estate Officer, PUDA, Mohali.

4. During the pendency of the petition, the allottees to whom plots 10 Marias plots

have been allotted were also impleaded as party.

5. In the written statement filed by the Estate Officer, PUDA, it is stated that the

area in question was not meant to be a park and that as per the drawings of PUDA

which were duly approved by the Chief Town Planner, Punjab on 6.8.1975, Plots

No. 1318 to 1329 each measuring 10 marlas existed at the site. The said plots had

been auctioned and allotted. The allottees thereof are entitled to utilise the plots as

per their sanctioned plan. It s also stated that the members of the petitioner-

Association had purchased EWS Houses with their eyes wide open with reference

to the sanctioned lay out plan and master plan of Urban Estate, Phase 7, Mohali in

which the area in question has been shown as residential plots. Therefore, the

members of the petitioner-Association are estopped from questioning the

correctness of he said master plan in the present proceedings. Besides, it is also

contended that regarding Town Plan lay out plan etc. is a matter of policy for which

the petitioner-Association is not entitled to invoke the writ jurisdiction of this Court

Article 226 of the Constitution of India. Even in proceedings before the Punjab

State Human Rights Commission it was held that in the plan the area in dispute

was not shown as park and had in fact been shown to be meant for residential

plots.

6. The petitioner-association filed replication to the written statement filed by the

respondents in which stand taken in the petition has been reiterated.

7. We have heard the learned counsel for the parties and with their assistance

have gone through the records of the case.

8. The primary contention of the learned counsel appearing for the petitioner-

association is that the members of the association are entitled to the area which is

presently a vacant site for use as open space and as park. The construction of

houses in that area is detrimental to their well-being and would affect their rights

under Article 21 of the Constitution of India. As against this, the learned counsel
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for the respondents contend that this area had been earmarked for the

construction of 10 marla houses as per draw-ing No. D.T.P.(Mohali) 75/6 which

was duly approved by (he Chief Town Planner, Punjab on 6.8.1975. Besides, it is

contended that in fact the respondents after considering the request of the

petitioner-association reduced the numbers of plots from 12 to 11. Even, the width

of open space in the area has been doubled from 77 ft 33 inches to 154 ft. the

added respondents have also filed a written statement in which it is stated that the

lay out plan No. DTP-Mohali 75/6 dated 6.8.1975 shows that the residential area

existed for the plots in question. The members of the petitioner-Association

purchased the houses much after this plan of 1975 and, therefore, they were well

aware that the residential area will be sold for the construction of houses. It is

denied by the respondents that the area meant for 10 marla plots was shown as a

park. Plots were sold to the private respondents by way of auction held on

27.4.2001 and allotment letters have been issued and possession has been given

to them.

9. During the course of hearing, we were taken through the various drawings filed

by the respective parties to the petition. The drawings produced on record show

that plots from serial No. 1317 of 1327 each measuring 10 marlas, are depicted

and shown for construction at the site. Besides, there is a 44 feet dividing road

between the houses of the members of the petitioner-association and plots No.

1317 to 1327 that have now been auctioned by the respondent-PUDA. There is

also some vacant space for utilisation by the members of the petitioner-

association. Towards the side of plot No. 1327, there is an open space of the width

of 77'3' this has been now doubled by providing a width of 154'. Thus, the lay out

plan having been drawn as far as back as on 6.8.1975 and the same having been

approved by the Chief Town Planner, Punjab, i.e. much earlier to the purchase of

plots and construction raised by the members of the petitioner-association, it

would not be proper to disturb the said planning in exercise of the writ jurisdiction

of this Court. The members of the petitioner-association were always aware that

this area had been earmarked for the construction of 10 marla houses. The

development in the area does take time and when the PUDA has auctioned the

plots and the allottees have been given possession and some of them have even

started construction, it would be improper to stall the said development work which



we find is being carried out in accordance with law.

10. The learned counsel for the petitioner further contended that the area in

question adjoining the houses of the members of the petitioner-association is liable

to be left open as initially PUDA was to allot 271 EWS plots on the ground floor

and after including flats on the first floor, a total of 406 flats were to be allotted.

However, after advertisement Annexure P-10, the respondent-PUDA agreed to

provide facilities like own park, shopping centre etc. to the EWS houses. This

resulted in change of the drawing dated 6.8.1975 and as per new drawing instead

of 271 EWS flats on the ground floor, the number was increased to 288 and on the

first floor it was increased to 144 flats. In this manner, the total number of plots on

the ground floor and first floor became 432. This resulted in the change of scheme

and accordingly, the DA cancelled plots 1318 to 1329 and allowed the petitioner-

Association to use this site as park which is being used by them since 1977 till the

auction of the plots by PUDA.

11. We have considered the above contention of the learned counsel for the

petitioner. There is nothing on record to substantiate the said stand of the

petitioner. A mere bald assertion has been made by the petitioner with regard to

change of the drawing of 6.8.1975. It is no-where the stand of the respondents that

plots No. 1318 to 1329 were left open as park for the use of the members of the

petitioner-Association. Rather this aspect of the matter has been duly considered

by the Estate Officer, PUDA, SAS Nagar (Mohali), in his order dated 18.6.2002

(Annexure P-4) while considering the representation of the petitioner-Association.

The Estate Officer observed that the lay out plan of 432 EWS Houses prepared by

the Punjab Housing Board (i.e. the predecessor of PUDA)has also been the lay

out plan of the said pocket which was prepared vide drawing No. 01 job No. M-8

dated 30.10.1975 based on which 432 EWS Houses were con-structed and

subsequently allotted. It was further observed that the perusal of the said plan also

indicates the existence of 10 marlas plots on the North East side of the EWS

houses. The petitioner-Association has not shown at to how this finding of the

Estate Officer, PUDA in his order dated 18.6.2002 (Annexure P-4) is erroneous.

Therefore, the contention as raised by the petitioner-Association is without any

merit.



12. The direction sought by the petitioner-Association on the basis of the

observations dated 22.2.2002 (Annexure P-2) of the Punjab State Human Rights

Commission is also without any force. The learned Commission took cognizance

of the matter on a complaint received from the petitioner-Association. It was

alleged therein that there was park planned to be developed next to the houses of

the petitioner-Association which had been suddenly covered into plots which were

sold. The learned Commission after examining the matter held that the area in

dispute was not shown as a park in the plans produced before it and in fact, was

shown to be meant for residential plots. It was further observed that merely

because the area had been left vacant and may have been utilised as common

facilities by the existing occupants of the adjoining houses, it does not follow that it

has now to be converted into a park. No wrong or mala filed had been proved on

the part to the authorities. The Commission asked the authorities to consider on

their own the provisions of certain minimum facilities on the lines indicated in the

order while planning this area as well as other similar areas. Therefore, the

Commission in its order dated 22.2.2002 (Annexure P-2) also found that there was

no park or open space in the area which the petitioner-Association now claims to

be a green belt in which construction activities are liable to be prohibited. As

already noticed above the respondent-authorities have reduced the number of

plots from 12 to 11 and have also doubled the open space from 77'3' to 154.

13. In the circumstances, we are of the view that the case calls for no interference.

It is not in the domain of this Court nor the scope of judicial review to embark upon

an enquiry as to whether the lay out plan drawn by the authorities is improper. In

the matter of planning the area for construction activities and for providing open

spaces is the domain of the Town Planning authorities. This Court does not sit in

appeal over the administrative decisions of the Town Planning authorities. Judicial

review is not be mistaken for an appeal against the administrative authorities. In

judicial review the Courts are mainly concerned with the competency of the

authority and the mode in which the authority takes the decision and not the

decision itself taken by the authority. The Courts do not substituted their opinion or

decision in place of the decision taken by the authority. It has not been shown by

the petitioner-Association that there has been any illegality, irrationally or

procedural impropriety in providing 10 Marias plots numbering 11 on the area of



pocket falling on the North East of the EWS Houses of the petitioner-Association.

In other words, no violation of statutory provision has been shown. It is also not

shown that the power has been exercised for an irrelevant consideration or for

improper purposes and neither is it shown that any material fact which was

required to be considered has been left out of consideration or that irrelevant and

inconsequential factors have been taken into account. There is no breach of

principle of natural justice inasmuch as the representation of the petitioner which

was directed to be disposed of by the respondent-authorities by order dated

18.3.2002 by this Court passed in earlier Civil Writ Petition No. 4615 of 2002 filed

by the petitioner-Association has been duly considered and disposed of in terms of

order dated 18.6.2002 (Annexure P-4). Besides, the decision to earmark the 10

marlas plots in the area which the petitioner-Association claims they are entitled to

use as open space is not shown to be one which an authority could not have

reached on the basis of material available before it. In fact, the decision to earmark

10 marla plots was taken as far back as on 6.8.1975.

Therefore, in the circumstances above, we find no merit in this writ petition and the

same is hereby dismissed leaving the parties to bear their own costs.

Sd/-R.L. Anand, J.
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