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1. The State has preferred this appeal from the order of acquittal passed by the
learned Additional Sessions Judge Hoshiarpur, setting aside the conviction of
Amar Singh by a Magistrate 1st Class, Hoshiarpur, under Section 61(I)(c) of the
Punjab Excise Act, 1914.

2. The facts giving rise to this case are that on 14th August, 1960, Sardara Singh
Sub Inspector organised a raiding party on receipt of information and he
proceeded to village Sadhamajra from where Charan Singh and Ishar Singh also
joined him. The party then raided the havell of Amar Singh (respondent in this
Court) and found him-working a still and distilling illicit liquor in his koth. The trial
Magistrate convicted him under Section 61(I)(c) of the Punjab Excise Act and
imposed a sentence of rigorous imprisonment for nine months and also a fine of
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Rs. 200/- in default of payment of which he was ordered to undergo rigorous
imprisonment for a further period of four months. On appeal the learned Additional
Sessions Judge did not go into the merits of the appeal but allowed it on the
ground that the Magistrate had no jurisdiction to try the case. The reason for
holding the trial Magistrate to have acted without jurisdiction is that under Section
75 of the Punjab Excise Act, no Magistrate can take cognizance of an offence
punishable under Section 61 except on his own knowledge or suspicion or on the
complaint or report of an excise officer and that the report of an excise officer as
contemplated fay Section 75 must be a report different from a report forwarded'
under Section 173(1) of the Code of Criminal Procedure. Reliance for his view was
placed by the learned Additional Sessions Judge on A.P. Misra v. The State :
AIR1958 Cal612 ; Prem Chand Khetry v. The State : AIR1958 Cal213 ; State v.
Bhagwana and Ghisia v. State .

3. It is this view of law which calls for determination in the present case. As a
matter of fact connected with this case are quite a number of other cases in which
the Court below seems to have taken the same view and the decision of this case
(Criminal Appeal No. 697-61) would cover all those cases.

4. In my view the question is very simple and raises no serious difficulty. The
learned Additional Sessions Judge seems to me to have failed to consider the
lauguage of Section 71 of the Punjab Excise Act in its proper perspective. This
section is in the following terms:

71. If on an investigation by an excise officer, empowered under Section 46, Sub-
section (1), it appears that there is sufficient evidence to justify the prosecution of
the accused, the investigating officer, unless he submits the case for the orders of
the Collector under Section 80, shall submit a report (which shall for the purpose
of Section 190 of the Code of Criminal Procedure, 1893, be deemed to be a police
report) to a magistrate having jurisdiction to enquire into or try the case and
empowered to take cognizance of offences on police reports.

Under Section 75 cognizance of an offence under Section 61 of the Punjab Excise
Act can be taken by the Magistrate inter alia on the report of an excise officer. It is
common ground and is not disputed at the Ear that every police officer in the State



is an excise officer. Now it that be the position then it is not understood how a
report made by a police officer who is also invested with the powers of an excise
officer under Section 71 can be, considered not to fall within the purview of Section
75. This precise point was raised and decided in favour of State by a Division
Bench of the Punjab Chief Court as far back as 1900 in Queen-Empress v. Sundar
Singh 8 Pun. Re. Cr. 1901. The head note of this decision reads thus:

Held, that a Magistrate can take cognizance of the offence of working an illicit still
on the report or chalan of a Deputy Inspector of Police, who is an Excise Officer
under Punjab Government Notification No. 735 dated 26th March, 1885, which
notification under Section 2 (2) of the Excise Act of 1896 is still in force, the police
chalan being under Section 190(6) of the Code of Criminal Procedure, a police
report of facts constituting an offence.

The court there relied on three earlier decisions in Empress of India v. Chet Singh
22 Pun. Re Cr. 1900, Chatra v. The Empress 15 Pun Re, Cr. 1887 and Dewa
Singh v. Queen-Empress 4 Pun Re Cr 1893. Recently in this Court also Dulat J. in
Mukhtiar Singh v. State Criminal Revn. No. 1163 of 1961, D/- 25-1-1962 (Punj)
repelled a similar contention raised on behalf of the accused petitioner there. On
7th May 1962, again the same learned Judge in Jagga Singh v. State Criminal
Revn. No. 1500 of 1961 (Punj.), upheld the conviction of the petitioner after
repelling similar contention raised on behalf of the accused.

5. | may here dispose of the decided cases on which the learned Additional
Sessions Judge appears to have placed reliance. : AIR1958 Cal213 deals with the
provisions of Opium Act and not with the Punjab Excise Act. It appears that the Act
with which the Court was concerned in the reported case did not contain any
provision similar to Section 71 of the Punjab Excise Act, according to which the
report by the investigating officer has to be treated a police report for the purposes
of Section 190 of the Code of Criminal Procedure. The Court in : AIR1958 Cal612 ,
was concerned with the Essential Commodities Act and that case is also
distinguishable for the same reason. The Rajasthan case in , dealt with the
Rajasthan Excise Act and it appears that in that Act too there was no provision like
Section 71 of the Punjab Excise Act. This aspect has been made clear in Ghisia v.



State , in which later amendments in the relevant statutes of Rajasthan State have
been noticed and it is observed that prior to those amendments the report of the
Excise Inspector under the Excise Act and Opium Act did not amount to police
report.

6. On behalf of the respondent an attempt has been made to show that since
under Section 75 of the Punjab Excise Act cognizance of an offence under Section
71 can also be taken by Magistrate on his own knowledge or suspicion, it would
create some amount of discrimination between the trials in cases initiated on the
report of an excise officer and cases initiated on the Magistrate's own knowledge
or suspicion. It is pointed out that in a case on a police report the trial would be
covered by Section 251-A, Criminal Procedure Code, and in the other cases it
would be covered by Section 252, Criminal Procedure Code, and the next
following sections. In order to avoid this difference between the two contingencies
it is argued that we should hold the police report mentioned in Section 75 to be
different from the report contemplated under Section 71. | am unable to sustain
this contention. The language of Section 71 is clear and unambiguous and | do not
see why a strained construction should be placed on this section merely because
on a police report the trial is to be held following the procedure specified in Section
251-A and in other cases the procedure specified in other provisions of Chapter
XXI of Criminal Procedure Code.

7. After devoting my earnest attention to the arguments addressed at the Bar |
think the learned Additional Sessions Judge was wrong in holding that the
Magistrate had no jurisdiction to hold the trial on the basis of the report under
Section 71 of the Punjab Excise Act. The impugned order is thus set aside and the
case is sent back to the lower appellate Court to decide it on the merits in
accordance with law and in the light of the observations made above.

Falshaw, J.

8. | agree.
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