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1. This is defendant's second appeal under Section 100, CPC. The following

substantial question of law was formulated by order dated 24-6-85 at the time of

admission of this appeal:--
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'Whether on the facts and in the circumstances of the case, the Court below erred

in not holding that the appellant had acquired the Bhumiswami rights by adverse

possession ?'

2. It is not in dispute that Jagannath was Bhumiswami of Khasra No. 782/2 area

0.020 hectares of Village Jirapur. The plaintiffs are his heirs. Therefore, they

became Bhumiswamis of this land after death of Jagannath.

3. The plaintiff's case was that defendant Ram Singh dispossessed them in the

year 1977. On the other hand the case of the defendant was that he is in

possession of this land from the year 1964-65 and he has acquired title to this land

by adverse possession. The Trial Court uphold the plea of adverse possession set

up by the defendant. But the Appellate Court reversed it on the ground that the

possession of the defendant on the basis of his own evidence was permissive and

not adverse. The Appellate Court has relied upon the statement of the defendant

in his evidence to this effect that Jagannath had given him the land in dispute for

cultivation. The Appellate Court held that Jagannath had granted license of this

land to the defendant and after the death of Jagannath also the possession of the

defendant continued as a licensee. It has been further found that for the first time

the defendant exhibited hostile animus in the year 1978-79 when he submitted an

application before the Revenue Court that he was occupancy tenant and has

become Bhumiswami of this land. His application under Section 190 of M.P. Land

Revenue Code, 1959 was rejected by the Revenue Court.

4. Though the possession of the defendant was for more than 12 years it has been

held by the First Appellate Court which is a final Court of facts that the possession

of the defendant was permissive. This finding is based on the admission of the

defendant himself in evidence. Therefore, this finding can not be said to be

perverse or unreasonable. The Supreme Court has held in Persinni v. Sukhi,

(1993) 4 SCC 375, that the burden is on the person who claims title on the basis of

adverse possession to establish that his possession is 'adverse to the true owner'.

Again it has been reiterated in Annasaheb v. Balwant, AIR 1995 SC 895, that the

burden is on the defendant to prove affirmatively that he is in possession 'in hostile

assertion', Le., a possession which is expressly or impliedly in denial of the title of



the true owner. The defendant raising the plea must clearly state when the

adverse possession commenced and the nature of such possession. This principle

has been further reiterated in M.C. Sharma v. Raj Kumari Sharma, AIR 1996 SC

869.

5. In view of the above legal position the finding arrived at by the First Appellate

Court that the defendant did not acquire title by adverse possession is correct.

6. The appeal is dismissed. Costs as incurred.
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