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1. This writ petition is directed against the order dated 31.5.1975 passed by the
Deputy Director of Consolidation, Varanasi.

2. The parties are related to each other as mentioned in the following pedigree :
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3. The patrties filed objection in respect of various khatas in dispute.

4. Sri S.N. Singh, learned counsel for the petitioners has challenged the decision
of the Deputy Director of Consolidation, respondent No. 1, in respect of plot Nos.
563 and 583 of Khata No. 90. The claim of the petitioners was that these plots
exclusively belonged to them and from the branch of Ram Dihal. none of the
persons was entitled to any share in respect of the land of this khata. The
Consolidation Officer recorded a finding that this khata was joint holding of the
parties coming down from common ancestor Ram Sukh. He accordingly directed
for partition of the land according to the share specified in his order dated
19.9.1973. The petitioners preferred an appeal against the decision of the
Consolidation Officer. The Settlement Officer Consolidation allowed the appeal on
12.2.1975 and it was held that the petitioners have exclusive right over plot Nos.
563 and 583 and directed to maintain the basic year entry in the revenue record.
Ram Briksh, respondent No. 4, filed Revision No. 3170 against the said decision.
The revision was allowed by the Deputy Director of Consolidation by his order
dated 31.5.1975 holding that all the parties were co-tenants of Khata No. 90. This
order has been challenged in this writ petition.

5. I have heard Sri S. N. SIngh, learned counsel for the petitioners, and Sri Trivent
Shankar learned counsel for the respondent.

6. Learned counsel for the petitioners submitted that the entry of the settlement
year 1349 Fasli did not show that the name of Ram Dihal or any of the person
from his branch was recorded in the revenue record and only the entry of
settlement year should be taken into account for the purpose of determining the
rights of the parties. A perusal of the impugned order indicates that in the khataunl



of 1287 F. these disputed plots were recorded in the name of Shtv Mangal, Jal
Mangal, Lautan and Swayambar. This entry clearly indicates that in the khataunl of
1287 Fasli all these persons were taken as joint tenureholders of the plots
consisting in Khata No. 90. Subsequently in the settlement year 1349 Fasll, the
name of Lautan or any person from his branchwas not recorded. The Deputy
Director of Consolidation taking into consideration the fact that in earlier khatauni.
the name of all the members of the common ancestor were recorded and the mere
fact that in the settlement entry, the names of some of the members are excluded,
itself is not conclusive to establish that the land was resettled with the members of
the branches of two sons of Ram Sukh, namely, Kishuni and Shiv Dihal alone.

7. It was not the case of the petitioners either that earlier they were joint but
subsequently in the settlement year, the land was settled exclusively on the
members of the branches of Kishuni and Shiv Mangal. In the revenue record,
there is a presumption of correctness of the entries but if in a subsequent year, the
name of some of the members of the same family is not Included, there is no
presumption that the property which was earlier recorded as joint property should
be treated as exclusive property of such persons who are recorded subsequently
in the revenue record. The settlement entry is also an entry in the revenue record
and has to be considered as a piece of eveldence while considering the other
revenue entries.

8. Learned counsel for the petitioners has placed reliance upon the decision of
Shri Raja Durga Singh of Solon v. Tholu and others, AIR 1963 SC 361, wherein it
was held where the entries in the record of rights are relied on and there is a
conflict between them, it is the later entry which must prevail. In this case, the
appellant was claiming that he was khudkasht holder and the respondent
contended that he was a occupancy tenant. It was not a case where the properly
was claimed as joint property and conflicting entries were made. It is not a case of
conflicting entries but here the names have not been recorded of some of the
members who were earlier recorded. The Deputy Director of Consolidation has
rightly held on the basis of the evidence that the parties were co-tenants of the
land in dispute.



9. The second submission of the learned counsel for the petitioners is that the
Deputy Director of Consolidation has specified the shares of the parties without
assigning any reason as to in what manner he has specified the shares. The
Deputy Director of Consolidation should have given reasons as to in what manner
he has fixed the shares of the parties.

10. The writ petition is partly allowed to the extent that the Deputy Director of
Consolidation, respondent No. 1, shall determine the shares of the parties after
giving opportunity to all the parties concerned. The parties shall, however, bear
their own costs.
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