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1. We have before us Criminal Reference No. 743 of 1921 from the Sessions

Judge of Banares and Criminal Revisions Nos. 16 and 17 of 1922. The same point

arises in all:-' Has the High Court authority to expunge from the judgments of lower

Courts remarks reflecting unfavourably upon the credibility or the character of

witnesses in cases in which the effective orders of the Courts are not before the

High Court either in appeal or on revision ?' In the Reference the station-master of

Benares Cantonment took exception to remarks reflecting upon himself made by a

Magistrate at Benares in a judgment in a criminal case. In that case the accused

persons were acquitted. The station-master appeared as a witness for the

defense. The Magistrate, while finding that the evidence did not justify a

conviction, disbelieved the station-master in certain particulars. We have it that the

learned Sessions Judge believed the station-master to be telling the truth-a
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circumstance which goes far to remove the sting of the remarks made by the

Magistrate.

2. In the two applications in revision, a business man and a Vakil gave evidence

for the prosecution in a case under Section 409 of the Indian Penal Code in the

Gorakhpur Dictrict. The Magistrate found that no charge under Section 409 could

lie on the facts, and dismissed the case acquitting the accused persons. He

commented severely upon the two applicants holding that they bad been

disingenuous and acted with malice while giving their evidence. We are informed

that the District Magistrate did not agree with the Magistrate who tried the case

upon these points and that he ***esired to appeal against the acquittal. The

authorities, however, refused to appeal.

3. These applications have been made with the intention of removing the remarks

from the record to which the applicants object.

4. We have' first to consider whether we have any authority to give the applicants

the relief which they desire. Our procedure in criminal cases is to be found, except

in regard to cases brought before the High Court in the exercise of its ordinary

original criminal jurisdiction, in the Code of Criminal Pro***sadure (Act V of 1838)

This is clear from Section 29 of the Letters Patent of this Court. We have,

therefore, to examine the Criminal Procedure Code in order to discover whether it

gives any authority.

5. It has been brought to oar notice that other High Courts and chief Courts and

Judicial Commissioners' Courts have ordered portions of a record to be expunged

and it is argued that the fast that they did so affords authority for us to do so.

6. We are referred, first, to the the case of Baroda Nath Bhattachar ya v. Karait

Sheikh (') 2 C. W. N. cclvi (256) (notes), There the Ragistrar of the Court was

directed to expunge from a judgment of the Sessions Judge remarks which

reflected on the Local Government, the District Magistrate and the Deputy

'Magistrate.



7. In 1911 Twomey, J. of the Lower Burma Chief Court in the case of Ma Kya v.

Kin Lat Gyi 11 Ind. Cas. 1000 : 12 Cr. L. J. 464 : 4 Bur. L. T. 173, held that he had

the power to order passages to be expunged from a judgment but refused to use

it.

8. In another case of the same Chief Court, Emperor v. Thomas Pellako 14 Ind.

Cas. 643 : 5 Bur'. L. T. 20 : 13 Cr. L. J. 259, the Presiding Judge directed

passages to be expunged from a judgment.

9. In Lachchu v. Emperor 24 Ind. Cas. 156 : 15 Cr. L. J. 420; I C. L. J. 141, the

Judicial Commissioner of Ondh directed a passage, which reflected upon the

conduct of a Counsel, to be expunged from the judgment.

10. It will be seen that in none of these decisions did the Court direct itself to the

question as to whether it had any authority to pass such an order or whence it.

derived that authority. The eases are, however, not on all fours with the cases

before us, There is no appeal before us. The cireumstances in the cases before us

are different from the circumstances in the cases to which we have referred, for, in

those cases the Courts were adjudicating on final orders in appeal. We sent for the

records to satisfy ourselves as to the regularity of the proceedings of the Courts in

question. We may say in limine that the proceedings were perfectly regular. The

matters having, however, tome before us under Section 435, we tan exercise the

powers given by Section 439. Those are the powers conferred on a Court of

Appeal by Sections 195, 423, 426, 427 and 428, or on a Court by Section 338,

snbject to certain qualifications, one of which is that a finding of acquittal cannot be

turned into one of conviction under Section 439, None of these sections can he

invoked except Section 423, and we have to see whether Section 423 has

application. Section 423 lays down in, respect of appeals that, in an appeal from

an order of acquittal, the Court may reverse that order. It may then take action

towards further enquiry or towards a re-trial or may find the person acquitted guilty

and sentence him. It lays down that in an appeal from a conviction the Court may

reverse the finding. If the finding is reversed, the sentence is necessarily set aside,

Then the Court may acquit or discharge the accused or direst his re-trial or commit

him for trial. It may uphold the finding. In the latter case, there remains the



sentence. When the finding is upheld, the sentence may be altered. The finding

may be altered. If that is the case, the sentence may be maintained or altered, and

if the finding be upheld, the nature of the sentence may be altered but the

alteration must not result in an onhancement. The section proceeds to lay down

that in an appeal from any other order the Court may alter or reverse such order.

This exhausts sub-Sections (a), (b) and (c). They have clearly no bearing upon the

present matters. Then follows the sub-Section (d). The Court may make any

amendment or any consequential or incidental order that may be just or proper,'

11. The nature of consequential or incidental orders under. this sub-Section was

discus***sad by a Full Bench of the Calcutta High Court in Mehi Singh v. Mangal

khanda 12 Ind, Cas. 237 : 39 C. 157 : 14 C. L. J. 437 : 16 C. W. N. 10 : 12 Cr. L. J.

529, That Full Bench considered that the only consequential or incidental orders

within the purview of the provision were orders which follow as a matter of course,

being the necessary complements to the main order passed, without which the

latter would be incomplete or ineffective (such as directions as to the refund of

fines realised from acquitted appellants, or on the reversal of acquittals as to the

restoration of compensation paid under Section 250) for which no separate

authority is needed, and (not?) orders which though ancillary in character require

more than the V support of a Criminal Court's inherent jurisdiction and could not be

passed without express authority. We agree generally with the view taken in the

Calcutta decision, and, on that view, the order which we are asked to pass is not a

consequential or incidental order. It cannot be said on this interpretation that the

expunging of remarks from the record which reflect on certain witnesses is a

consequential or incidental order. Such expunction would, in no sense, be

consequent on or incident to the effective order of the Court below, which in those

cases is contained in the finding of acquittal. It remains to be considered whether,

if we do what we are asked to do, we can bring our action within the scope of our

authority by regarding such an alteration as an amendment which may be just or

proper. It has been argued strenuously before us (we have had the advantage of

hearing the arguments of two of the most experienced Counsel at the Bar) that the

word amendment' as used in this Sub-section confers a very wide power upon the

Court and that we can without scruple consider the provision, which allows us to

make any amendment, that may be just or proper authority for expunging the



remarks to which exception is taken. We are unable to accept that view. We a in

read the word 'amendment' only to mean in this cannection amendment of an

effective order of the Court below. Here the effective order is the order of acquittal.

It is impossible for us to amend that on these applications. We are debarred from

interfering in any way with the effective order, for the reason that we are not asked

to question the acquittals. Thus there is nothing which we can amend in the

effective orders. In support of the view which we take to the effect that the word

amendment' means amendment or an effective order, we refer to a decision of a

Bench of this Court, Ram Piyari v. Emperor (6) 5 Ind. Cas. 696 : 32 A. 158 : 7 A. L.

J. 103 : 11 Cr. L. J. 203, where a woman was convicted under Section 325 of the

Indian Penal Code and sentenced to a month's imprisonment. The matter tame

before the Additional Sessions Judge in revision. The parties then applied to

compound the case. The case could not be compounded under Section 315 (5) of

the Code of Criminal Procedure, but when the matter same up to the High Court, it

was held that the High Court had authority under Section 423 (d), Criminal

Procedure Code, to amend the order of conviction by substituting for it an order

that the offense should be compromised. Such an order, it is to be noted, does not

have the effect of an acquittal. There is no provision in sub' Sections (a), (b) and

(c) for converting an order of conviction into an order permitting a compromise.

Sub Section (d) clearly covered the case and gave authority for the action taker by

way of amendment. The amendment was an amendment of the effective order of

the Court below. Similarly in Abadi Begam v. Ali Husen A. W. N. (1897) 26, a

Bench of this Court altered an order of the Sessions Judge in which he had direct-

ed certain property to be handed over to the Magistrate as unclaimed property by

directing that the Magistrate should dispose of the property according to law. At

that time the clause in question had not come into existence, but the view taken in'

that application was accepted by the Bench in Ram Piyari v. Emperor 5 Ind. Cas.

696 : 32 A. 158 : 7 A. L. J. 103 : 11 Cr. L. J. 203, There is also a decision of

Stanley, C, J. in Gopi Nath v. Emperor 3 A, l. J. R. 770; A. W. N. '(1906) 256 : 4

Cr. L. J. 370, in which be upheld an order of' the Sessions Jndge directing a

greater amount of properly to be restored to the complainant than the amount

restored by the Trial Court. He acted under the authority of Section 423 (i). He

appears to have considered that he was mailing a consequential or incidental



order, bat we should have considered that he was rather amending an effective

order of the Court below.

12. All these decisions go to support the view, which we should have held in the

absence of authority, that the word 'amendment' in this connection 'an only mean

amendment of an effective order of the Court below, and that the existence of the

provision cannot give us authority to amend the judgments of lower Courts by

expunging passages, which do not commend themselves to us, in cases in which

we have no authority to interfere with the effective orders passed by the Courts.

We are' unable to find that this Court has any authority in such circumstances.

This view was taken by one of us in Criminal Reference Chattara v, Basdeo Sahai

deeided on , 4th October 1920. If it be held that the grievances of persons who are

unjustly' criticised by Courts of law in circumstances which obviate the effective

orders of the Courts coming before superior Courts in appeal or revision are so

great as to require a special enactment for their protection, the matter is one for

the consideration of the Legislature, but as the law stands we are satisfied that we

have no authority. We, therefore, dismiss these applications.
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