SooperKanoon - India's Premier Online Legal Search - sooperkanoon.com

Daljit Vs. Kacheru and ors.
Daljit Vs. Kacheru and ors.

SooperKanoon Citation : sooperkanoon.com/475920

Court : Allahabad

Decided On : Aug-13-1934

Reported in : AIR1935Al183; 152Ind.Cas.192
Appellant : Daljit

Respondent : Kacheru and ors.

Judgement :
Rachhpal Singh, J.

1. This is a second appeal arising out of a suit instituted by the plaintiff under the
provisions of Section 44, Agra Tenancy Act.

2. The plaintiff alleged that under a registered deed of 14th June 1927, an
arrangement had been arrived at between him and the defendant under which
certain plots were divided between them. The plaintiff's case was that by virtue of
this agreement he became the owner of the plots in suit, and the defendant was
holding them without his consent and was in possession as a trespasser. The
defendant resisted the claim. He pleaded that as after the execution of the
aforesaid deed there had been no partition of plots through the Revenue Court,
the plaintiff was not entitled to maintain the suit. The suit was thrown out by the
learned Assistant Collector who tried it. Against his decree there was an appeal to
the District Judge of Agra who came to the conclusion that the plaintiff was entitled
to a decree and he accordingly decreed the appeal.
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3. The principal question for consideration in this appeal is whether an appeal to
the Court of the District Judge was competent. In order to decide the question we
have to bear in mind that we find that the deed was executed by the parties under
the terms of which the plots in suit were allotted to the plaintiff. The effect of the
deed was that the parties exchanged some plots among themselves. They were
co-sharers before but under the terms of the deed each of them agreed to hold
certain plots exclusively. The deed was registered and it conferred a title upon the
plaintiff in respect of the plots. The position of the defendant after the execution of
the deed was that he was holding the plots without the consent of the landholder
and his possession was that of a mere trespasser who was liable to be ejected
under the provisions of Section 44, Agra Tenancy Act.

4. The question for consideration is whether in a case like this the appeal lay to the
District Judge. Section 242, Clause 3, runs thus:

In addition to the provisions of Section 271, an appeal shall lie to the District Judge
from the decree of an Assistant Collector of the first class or of a Collector in all
suits, except suits under Ch. 11, in which (a) a question of proprietary right has
been in issue between the parties claiming such right in the Court of first instance,
and is in issue in the appeal, (b) a question of jurisdiction has been decided and is
in issue in the appeal.

5. According to this clause where the question of proprietary right has been in
issue between the parties claiming such rights in the Court of first instance, and is
In issue in appeal or a question of jurisdiction has been decided and is in issue in
appeal, an appeal shall lie to the District Judge. At this stage it is necessary to
consider what is the meaning of the expression 'In addition to the provisions of
Section 271" used in Clause 3 of Section 242, Agra Tenancy Act. To me it appears
that the meaning of this expression is that if a case comes within the provisions of
Section 271, then the question as to whether an appeal lies to the District Judge or
to the Commissioner will depend on the procedure adopted in the case. Section
271, provides that if in any suit or application filed in a Revenue Court against a
person alleged to be the plaintiffs’ tenant or under Section 44, the defendant
pleads that he Ls not a tenant, but has a proprietary right in the land, and this



guestion has not already been decided, then the Courts are enjoined to follow the
procedure laid down in that section.

6. The Revenue Court shall frame an issue on the question of the proprietary right
and submit the record to the competent civil Court for the decision of that issue.
The civil Court shall decide the issue and send its findings on that issue to the
Revenue Court. The Revenue Court shall then proceed to decide the suit
accepting the findings of the civil Court on the issue referred to it. Sub-clause 4,
Section 271, Agra Tenancy Act, runs as follows:

Every decree of a Revenue Court passed in a suit in which an issue involving a
guestion of proprietary right has been decided by a civil Court under Sub-section 2
of this section shall...(a) If the question of proprietary right is in issue also in
appeal, be appealable to the civil Court which has jurisdiction to hear appeals from
the Court to which the issue of proprietary right has been referred, (b) if the
guestion of proprietary right is not in issue in appeal, be appealable to the
Revenue Court.

7. This sub-clause presupposes two things : one is that issue regarding proprietary
title was referred to the civil Court, and the other is that there has been findings on
it. It may be that when an issue is sent, down to the civil Court, it may come to, the
conclusion that a question of proprietary right is involved in the case. In that case
an appeal would lie to the civil Court, that is to say, the District Judge, or it may be
that the civil Court's finding may be that no proprietary right was involved in the
case in which case the appeal lay to the Revenue Court, Before the provisions of
Section 271, Agra Tenancy Act, can be applied, it is to be proved that the case
comes within the purview of that section. We find that in Clause 1, Section 271,
the expression used is where:

The defendant pleads that he is not tenant but he has a proprietary right.
8. This is to be read with Expl. 2 attached to that section which is as follows:

A question of proprietary right does not include the question whether land in the
actual possession of a proprietor thereof is held by such proprietor as his sir or



khudkasht or as a tenant or subtenant.

9. Now ordinarily where a man says that he is in actual possession as proprietor,
and is holding the land as his khudkasht or sir then it may be said that the question
of proprietary, right is involved, but it appears to me that for some reason an
arbitrary rule of law has been made by the legislature that for the purposes of
considering whether a case comes within the provisions of Section 271 where a
defendant says that he has co-sharer and holds the land as his khudkasht or sir
then this will not be considered as a question of the proprietary right. The reason is
that in some of the decided cases which are found noted in Agarwala's Agra
Tenancy Act, 1933 edition, p. 705 in note 2, it had been held that a plea of this
nature involved a question of proprietary right. The legislature changed the law
with the result that those rulings are no longer good law. In the case before us the
plea raised by the defendant was that he was a co-sharer in the village and was
holding the plots as his khudkasht. Explanation 2 to Section 271 clearly shows that
such plea will not be taken as involving a question of proprietary right. So it must
be held that Section 271, Agra Tenancy Act, has no application to the case.

10. The plea that an appeal does not lie to the High Court cannot be accepted.
That plea could have been valid only if it had been shown that question of
proprietary title within the meaning of Section 271 was involved in the case. But |
have already mentioned Section 271 is not applicable because explanation, 2 of
that section is opposed to the contention raised by the learned Counsel for the
appellant. Reliance was placed on behalf of the appellant on Net Ram v,
Hargovind 1928 All 764. | do not think that that case can be of any help to the
appellant. The learned Judge in their judgments say that having regard to the
provisions of Section 271, Explanation 2, Agra Tenancy Act:

The question involved in the case is not on of proprietary title, the appeal therefore
lay to the Commissioner not to the District Judge.

11. It appears to me that the learned Judges assumed that a plea of proprietary
title has been raised within the meaning of Section 271, Agra Tenancy Act, and
had been found against the defendant therefore they were of the opinion that the
appeal lay to the Commissioner. In order to make the above mentioned decision



applicable; it is necessary to establish the following points : (1) that the defendant
raised a question of proprietary title, that matter was referred to the civil Court (2)
that Court held that no question of proprietary title was involved in that case.
Under these circumstances appeal would lie to the Commissioner. But the facts of
the cases before us are altogether different. Here in view of Expl. 2, Section 271,
Agra Tenancy Act, it cannot be said that the question raised by the defendant was
one of proprietary title. This being so, Section 271 has no application to the case.
The present case would be governed by the general provisions of Section 212,
Agra Tenancy Act, under which in any case in which a proprietary question is
involved an appeal would lie to the Court of the District Judge. The difference has
to be clearly understood. The term proprietary title is very wide, but somehow, the
legislature had decided that for the purposes of Section 271 the raising of a
guestion men-Act, and had been found against the sidered to be such a question
in order to bring the case within the provisions of Section 271. It may seem a sort
of anomaly that for the purpose of bringing the case within Section 242 we should
hold that a particular plea gives rise to the consideration of a proprietary title, but
for the purpose of Section 271 a particular form of an assertion of a proprietary title
will not be deemed, in view of Expl. 2, to be one in which a question of proprietary
title has been raised. But this is in accordance with the law as laid down by the
legislature in Expl. 2 and so the Courts, have to fellow the law as it stands. In view
of Expl. 2 defendant-appellant can never argue that his case was governed by
Section 271, Agra Tenancy Act.

12. Another contention raised was that the alleged partition was invalid and
ineffectual unless it was confirmed by a competent authority. A reference was
made to the provisions of Section 131, U.P. Land Revenue Act. This contention
has no force. Ch. 7, Land Revenue Act, is applicable to the partition and union of
mahals and it does not in any manner affect the rights of co-sharers to enter into a
binding agreement under which they may agree to hold certain plots exclusively.

13. In my opinion the appeal in this case rightly lay to the District Judge. | would
accordingly dismiss the appeal with costs.

Sulaiman, C.J.



14. | fully agree that Section 242(3) directly applied to this case. The dispute
between the parties was one of proprietary right, the plaintiff denying that the
defendant had any proprietary interest whatsoever, while the defendant asserted
that he had. In these circumstances it seems obvious that a question of proprietary
right had been in issue between the parties in the Court of first instance and was in
issue in appeal.

15. Strictly speaking Section 271 has no application to the question whether an
appeal lay to the District Judge or not. But | agree that Expl. 2 to that section
would never apply to a case where the proprietary right itself is in dispute between
the parties. It applies to a case where, land being in the actual possession of a
proprietor, the question is whether such proprietor, holds it as his sir or khudkasht
or as a tenant or sub-tenant. For the explanation to be applicable it must be an
admitted fact between the parties that the land is in the actual possession of a
proprietor. Where these facts are not admitted. Expl. 2 would not apply, and in
such an event the body of Section 271 would be applicable. The mere fact that the
defence is that the defendant holds land as a khudkasht is not sufficient to bring
the case within the explanation, when the plaintiff is denying the defendant's title
as a cosharer and the defendant is setting up such title. It is further to be noted
that an appeal lies to the District Judge under Section 243(3) in addition to the
provisions of Section 271. | may also add that no plea has been taken in any of the
Courts below nor is it taken before us that the Revenue Court should have framed
an issue and sent it to the civil Court for de termination. Had such a plea been
taken it would have been for the trial Court to say whether there was a previous
decision of a Court of competent jurisdiction or not. In any case, when all the
materials were before the District Judge and an appeal lay to him he would have
been competent to dispose of the appeal under Section 268 of the Act.

16. As to the question of the supposed partition, the position is equally clear.

17. It is not the plaintiff's case that there has been a Revenue Court partition within
the meaning of Chap. 7, Land Revenue Act, which has spilt up their liabilities for
the payment of Government revenue. All that has happened under a registered
agreement is that the interest of one party has been extinguished in one plot in lieu



of the extinction of the right of the other party in another plot. The transaction is
more of the nature of an exchange than a Revenue Court partition. The lower
appellate Court was therefore justified in recording a finding that the defendant has
lost all interest as proprietor and that the plaintiff is the proprietor under this
registered deed. The plaintiff can therefore treat the defendant who is holding on
possession without his consent as a trespasser without title.

18. The order of the Court is that the appeal is dismissed with costs.
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