SooperKanoon - India's Premier Online Legal Search - sooperkanoon.com

Emperor Vs. Ragho Ram
Emperor Vs. Ragho Ram

SooperKanoon Citation : sooperkanoon.com/473480

Court : Allahabad

Decided On : Apr-26-1933

Reported in : AIR1933AlI525; 145Ind.Cas.749
Appellant : Emperor

Respondent : Ragho Ram

Judgement :

Igbal Ahmad, J.

1. This is an appeal by the Local Government against the acquittal of Ragho Ram,
respondent, of charges of falsification of accounts under Section 477-A, Penal
Code.

2. Ragho Ram was the goods clerk in charge of the goods office at Jaunpur, E.I.
Ry., station. He misappropriated various sums of money that were paid by
consignees of goods on account of the freight of consignments. He was
accordingly prosecuted under Section 409, Penal Code, for having committed
criminal breach of trust with respect to three items and the learned Assistant
Sessions Judge convicted him and sentenced to rigorous imprisonment for three
years and also to a fine of Rs. 500. The conviction and sentence were on appeal
upheld by the learned Sessions judge. Ragho Ram filed an application in revision
in this Court against the appellate order of the learned Sessions Judge and we
have today dismissed that application.
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3. Ragho Ram was separately tried under Section 477-A, Penal Code, for having
fraudulently falsified the delivery book with a view to cover the defalcations made
by him. The evidence shows that when the consignment of goods was sent from
any station to Jaunpur, an invoice was sent to Jaunpur containing details of the
consignment, and this invoice was copied into the left hand page of the delivery
book in the goods office and after the delivery of the goods to the consignee the
right hand page of the delivery book was also rilled in. Sometimes through mistake
it so happened that an invoice was copied in twice over in different places on the
invoice side of the delivery book, and when the goods arrived and delivery was
effected the relevant entry on the delivery side of the register was made as against
one of the invoice entries.

4. In such cases, the second invoice entry remained without any entries being
made on the delivery side, and when the mistake of the double entry of the invoice
was detected a note used to be made against the second invoice entry on the
delivery side, that the consignment had been twice accounted for and a reference
used to be made to the page and number of the first invoice entry. The method
adopted by Ragho Ram for misappropriating the freight paid to him was as follows:
In cases where two consignments of similar goods were received he
misappropriated the freight of one consignment and altered the details on the
invoice side of the entry relating to that consignment in such a manner as to make
it appear that the consignment was the same as another consignment whose
freight was duly credited, and an entry used to be made by him on the delivery
side against the invoice relating to the consignment, the freight of which had been
misappropriated by him, that it had. been twice accounted for. The learned
Assistant Sessions Judge held that it was satisfactorily proved that Ragho Ram
falsified the delivery book and accordingly convicted him under Section 477-A,
Penal Code, and sentenced him to rigorous imprisonment for a term of three years
as well as to a fine of Rs. 500 and in default of payment of fine to six months'
simple imprisonment. But as Ragho Ram had been sentenced to the same period
of imprisonment in the case under Section 409,. Penal Code, he ordered the
sentences of imprisonment in both the cases to run concurrently. The learned
Sessions Judge on appeal agreed to the finding of the learned Assistant Sessions
judge that the false entries in question were made by Ragho Ram, but relying on.



the decision of this Court in Shujauddin Ahmad v. Emperor AIR 1922 All 214, held
that as, Ragho Ram falsified the delivery book not with the intention of causing any
wrongful gain or wrongful loss, or defrauding anyone, but with the intention of
screening his past guilt, he could not legally be convicted under Section 477-A,
Penal Code. He accordingly acquitted Ragho Ram.

5. In the reported case one Shujauddin who was a liquidation clerk was tried under
Section 408, I.P.C, for having committed criminal breach of trust with respect to
various sums of money received by him in the course of his duty from different
persons, which sums he ought to have deposited in the bank, and was also
separately tried under Section 477-A, Penal Code, for making false entries in the
accounts maintained by him in the discharge of the duties entrusted to him as
liquidation clerk. He was convicted under both the sections by the learned
Sessions Judge but on appeal a learned Judge of this Court acquitted him of the
charge under Section 477-A, Penal Code, on the ground that the object with which
the false entries were made by Shujauddin:

was not to defraud anyone by making the falsa entries, but it was in the main to
save himself from the consequences of defalcations.

6. In support of this view the learned Judge relied on the decisions of this Court
reported as Empress of Indla v. Jiwanand AIR 1922 All 214 and Queen-Empress
v. Girdharl Lal (1886) 8 All 653. In those v cases it was held by this Court that
when clerk, who had committed criminal breach of trust, subsequently made false
entries in an account book with the intention of concealing the criminal breach of
trust committed by him, he could not be convicted of the offence of forgery under
Section 465, Penal Code. Jn the case of Empress of India v. Jiwanand AIR 1922
All 214, the learned judge after referring to the definition of 'forgery' in Section 463,
Penal Code, observed that in order to constitute the offence of forgery a
‘dishonest' or 'fraudulent’ intent is absolutely essential. He then referred to the
definition of the word 'dishonestly’ in Section 24, and of the word ‘fraudulently’ in
Section 25, Penal Code, and formulated the question for decision in the following
words:



Did the prisoner intend to cause wrongful loss or wrongful gain to any person, or
did he intend 'to defraud anyone? he answered the question in the negative on the
ground that it is clear that intention, ex necessitate) rein relates to some future
occurrence and not to the past. It cannot be said when wrongful loss on wrongful
gain has already been caused, or a person has already defrauded, anything can
be subsequently done which could be dictated with the intention to cause that
which has already occurred.

7. The case of Empress of India v. Jiwanand (1882) 5 All 221 was followed in the
decision in Queen-Empress v. Girdhari Lal (1886) 8 All 653 referred to above.
These cases arc undoubtedly authorities for the proposition that if a person, with
the intention to conceal a fraud which had been previously committed by him,
makes or alters a document he cannot be said to have acted 'dishonestly' within
the meaning of Section 24 or to have acted 'fraudulently’ within the meaning of
Section 25, Penal Code. To the same affect are the decisions of this Court in the
Queen v. Lal Gumul (1886) 8 All 653 and Queen v. Jageshur Pershad (1874) 6
NWP 56.

8. We are unable to agree to the decisions of this Court to which reference has
been made above. It is true that in order to constitute the offence of forgery as
defined by Section 463, Penal Code, it is essential that a ‘false document' should
have been made as explained by Section 464, Penal Code. In other words an act
which is said to constitute forgery must amount to making a false document within
the meaning of Section 464 and as in Section 464 the words 'dishonestly’ or
‘fraudulently’ occur a document cannot be a 'false document unless it is prepared
with a dishonest or fraudulent intent. Section 23 of the Code defines 'wrongful
gain,' 'wrongful loss' and 'gaining wrongfully; losing wrongfully." The next Section
24 provides that:

whoever does anything with the intention of causing wrongful gain to one person
or wrongful, loss to another is said to do that thing dishonestly.

9. Section 25 provides that:



a person is said to do a thing fraudulently if he does that thing with intent to
defraud, but not otherwise.

10. It is manifest therefore that in order to constitute the offence of forgery a
document should have been made either with the intention of causing wrongful
gain or wrongful loss or with intent to defraud some person. But there is nothing in
the Code to justify the assumption that the intention to cause wrongful gain or
worngful loss, or the intent to defraud, contemplated by Sections 24 and 25 of the
Code, has reference to some future occurrence and not to the past.'

11. If the intention with which a false document is made is to conceal a fraudulent
or dishonest act which had been previously committed, we fail to appreciate how
that intention could be other than an intention to commit fraud. The concealment of
an already committed fraud is a fraud. The terms ‘fraud' and 'defraud' are not
defined in the Code. Sir James Fitz James Stephen: in Iris history of the Criminal
Law of England, Vol. 2, p. 121, observes that: 'whenever the words ‘fraud' or
'intent to defraud' or ‘'fraudulently' occur in the definition of a crime, two elements at
least are essential to-the commission of the crime, namely, first, deceit or an
intention to deceive, or in some-cases mere secrecy; and secondly, either actual
injury or possible injury, or an intent to expose some persons either to actual injury
or to a risk of possible injury by means of that deceit or secrecy.'

This intent,’ he adds:

is very seldom the only or the principal intention entertained by the fraudulent
person, whose principal object in nearly every case is his own advantage. * * * A
practically conclusive test as to the fraudulent character of a description for
criminal purposes is this: Did the author of the deceit derive any advantage from it
which could not have been had if the truth had been known? If so, it is hardly
possible that the advantage should not have had an equivalent in loss or risk of
loss to some one else, and if so, there was fraud.

12. Where therefore there is an intention to obtain an advantage by deceit there is
fraud ' and if a document is fabricated with such intent, it is forgery. A man who
deliberately makes a false document in order to conceal a fraud already committed



by him is undoubtedly acting with intent to commit fraud, as by making the false
document he intends the party concerned to believe that no fraud had been
committed. It requires no argument to demonstrate that steps taken and devices
adopted with a view to prevent persons already defrauded from, ascertaining that
fraud had been perpetrated on them and thus to enable the person who practised
the fraud to retain the illicit gain which he secured by the fraud amount to the
commission of a fraud. An act that is calculated to conceal fraud already
committed and to make the party defrauded believe that no fraud had been
committed is a fraudulent act and the person responsible for the act acts
fraudulently within the meaning of Section 25 of the Code. Further it is provided by
Section 23 of the Code that:

a person is said to gain wrongfully when such person retains wrongfully as well as
when such person acquires wrongfully.

13. A document that is made with the intention of concealing a dishonest act
already committed is made 'dishonestly’ within the meaning of Section 24 as it
facilitates the retention of the wrongful gain already made. We hold there- fore,
that if a document is prepared with the intention of concealing a fraud that had
already been committed, and thus to enable the person who had made 'wrongful
gain' to retain the property that he had acquired by unlawful means, amounts to a
false document and the person making the document is guilty of forgery. The view
that we take is in consonance with the decision of the Madras High Court in
Queen-Empress v. Sabapati (1883) 11 Mad 411, the decisions of the Calcutta
High Court in Lolit Mohan Sarkar v. Queen-Empress (1895) 22 Cal 313 and
Emperor v. Rash Behari Das (1908) 35 Cal 450, and the decision of the Bombay
High Court in Emperor v. Balkrishna Waman (1913) 37 Bom 666. The respondent
before us was charged under Section 477-A, Penal Code. That section was
introduced in the Code for the first time by Act 3 of 1895. It is worthy of note that
the word 'dishonestly' does not occur in that section and all that is necessary to
bring an accused person within the purview of that section is that he should have
altered or falsified etc., any book, paper, etc., 'willfully and with intent to defraud.' It
cannot be doubted for a moment that the falsification of the delivery book by the
respondent was with a view to conceal the misappropriations made by him and



thus to enable him to retain the amount misappropriated by him. It follows
therefore that he by the falsification of accounts intended to and did derive an
advantage for sometime which' he could not have derived if the books had not
been falsisified. There is therefore no escape from the conclusion that the
falsification of the delivery book by the respondent was with intent to defraud and
he was rightly convicted under Section 477-A, Penal Code, by the learned
Assistant Sessions Judge. We accordingly allow this appeal, set aside the order of
acquittal passed by the learned Sessions Judge and restore the order passed by
the learned Assistant Sessions Judge. The accused shall be deemed to have
been serving the sentence of imprisonment passed on him in the present case
concurrently with the sentence of imprisonment passed on him on 29th January
1932 in Sessions Case No. 32 of 1931.
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