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Bennet, J.

1. This is a criminal reference by the learned Sessions Judge of Agra
recommending that the conviction of Pancham Ram under Section 4, U.P.
Prevention of Adulteration Act, should be quashed and the fine refunded, if paid.
The Magistrate had before him a case in which a Bazar Chaudhri of the Agra
Cantonment Board took a sample of ghee from the shop of the accused and the
analyst stated that it contained fat or oil foreign to pure ghee. After stating the
various points raised by the accused, the learned Sessions Judge considers that
the defence of the accused that the ghee was bought by him under a written
warranty is sufficiently established by him under Section 6 of the Act and that on
such a defence the Bazar Ghaudhri should have gone to the wholesale shop of
Seva Ram and Jiva Ram and taken a sample from that shop. Now Section 6 of the
Act requires that the accused vendor must prove three things to the satisfaction of
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the Court:

(a) that the article or drug sold was purchased by him as the same in the nature,
substance and quality as that demanded by the purchaser and with a written
warranty to the effect that it was of such nature, substance and quality; (b) that he
had no reason to believe at the time when he sold it that the article or drug was not
of such nature, substance and quality as aforesaid, and (c) that he sold it in the
same state in which he purchased.

2. Now in Sub-section (a) what is required is a written warranty. All that has been
produced by the accused is a number of cash vouchers showing that Seva Ram
Jiva Ram, the wholesale firm, supplied ghee on various occasions in 1937. Now in
the cash vouchers there is a printed line which states that the ghee sold by the
firm is actual village ghee and that the groceries are sold at a cheap rate. This line
does not appear to me to be in any sense a written warranty and the mere fact that
the signature of the vendor occurs at a totally different place in the bottom of the
form does not imply that the signature is attached to that line. The line in question
IS a mere advertisement alleging that the ghee is good and the groceries are
cheap. | consider therefore that in defence no written warranty has been produced.
| may further note that if a written warranty had been produced of a proper nature,
| do not think it would have been incumbent on the Bazar Chaudhri to go to the
wholesale dealers and obtain a sample. In addition to the written warranty, it is
necessary for the accused to prove as part of his defence under Sub-section (c)
that he sold the ghee in the same state in which he purchased it. | consider
therefore that it would have been for the accused to ask the Bazar Chaudhri to
accompany him to the wholesale shop and for the accused to ask for a sample to
be taken from the wholesale shop and submitted for analysis. This of course could
also have been done at a later date than on the date when the first sample was
taken. The accused took no action of this sort and therefore even if there had been
a written warranty, the accused did not produce sufficient evidence under Sub-
section (c). Therefore in my opinion the statement of the munib that it was sold in
the same state would not be sufficient. Some independent evidence in support of
this statement was necessary. For these reasons, | do not agree with the learned
Sessions Judge that any defence has been established under Section 6,



Prevention of Adulteration Act. Accordingly | refuse this criminal reference and
direct that the papers be returned.
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