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1. This application for stay has been filed by the appellant in respect of the Order-

in-Original No. 05/Comm/ST/2007 dated 01.06.2007 passed by the Commissioner

of Central Excise, Bhopal. In terms of the impugned order, the appellant is

required to pre-deposit the following amounts so that the appeal can be heard.

2. Learned Advocate who appeared on behalf of the appellants stated that the

appellants had entered into a contract with M/s Madhya Pradesh State Transport

Department on a turnkey basis for automation of the entire Transport department

so that driving licence and registration cards can be issued in the form of smart

card. He referred to the agreement entered and specially the scope of the contract

and pointed out that on going through the entire contract it would be clear that the

service rendered by them definitely falls within the scope of Information

Technology service which is excluded from the scope of business auxiliary service

defined in the Finance Act, 1994. He said that Revenue has proceeded against the

appellant on the ground that they were rendering the service of business auxiliary
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service and, therefore, liable to pay service tax on the gross amount collected from

the Transport department. The entire sequence of events leading to the demand of

service tax was narrated by the learned Advocate. Initially, letters were received

from the Excise department for payment of service tax. The appellant approached

the Hon'ble High court of Madhya Pradesh.

The Hon'ble High Court in its order directed the appellant to get the remedy from

the departmental authorities and also it was ordered that the competent authority

would issue a speaking order within a period of one month. The main grievance of

the appellant is that the whole adjudication process was completed in a hurried

manner even without giving an opportunity of personal hearing and also not

considering the reply given by the appellants. On the other hand, learned DR

explained the circumstances under which the adjudicating had to issue the order

within the time prescribed by the Hon'ble High Court. We heard both sides for a

considerable period. Learned Advocate made several contentions to show that the

impugned service would not be covered under the business auxiliary service.

Learned DR contended that in terms of Board's clarification the said service would

not be covered by Information Technology and, therefore, it would not be excluded

from the scope of business auxiliary service. In any case, as the learned Advocate

is of the view that the matter was not decided by considering the contentions

raised in the reply to the show cause notice and also as the order has been

passed without giving personal hearing, there is gross violation of the principle of

natural justice. He, therefore, requests for remand of the matter to the original

authority so that all the contentions raised can be examined in accordance with

law. In view of this request, without commenting anything on the merits of the

case, we are inclined to remand the matter to the adjudicating authority and we

direct that the adjudicating authority shall grant a personal hearing to the appellant

and pass a well reasoned order within a period of three months from the date of

receipt of this order. Hence, the appeal itself is allowed by way of remand.
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