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1. This application in revision arises out of the following facts. On the 6th of April

1918 the applicant Babu Ram instituted two civil suits in two different Courts

against two different persons. In one case he claimed a sum of Rs. 33 10 0 from

one Badri Prasad. This suit was instituted in the Court of the City Munsif of

Bareilly, was tried on the Small Cause Court side, and was dismissed on the 23rd

of April 1918. In the other suit Babu Ram claimed a sum of Rs. 140 from one

Musammat Ganga Dei in the Court of the Subordinate Judge of Bareilly. This suit

also was tried on the Small Cause Court side and was also dismissed. The

learned Subordinate Judge then took proceedings under Section 476 of the

Criminal Procedure Code against Babu Ram and against certain persons who had

appeared as witnesses before his Court in support of Babu Ram's claim against

Musammat Ganga Dei. In the course of those proceedings he sent for and
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examined the file of the suit against Badri Prasad in the City Munsif's Court. On

the 1st of June 1918, he recorded an cider directing the prosecution of Babu Ram

under Section 209 of the Indian Penal Code and of three other persons under

Section 193 of the same Code. The Magistrate who took cognizance of the matter

enquired into the conduct of Babu Ram in respect of both the suits filed by him. He

framed charges alleging against Babu Ram that he had fraudulently or

dishonestly, or with intent to injure Badri Prasad and Musammat Ganga Dei, made

against each of them, on one and the same day, a claim in two different Courts of

Justice which he knew to be false. After the charges had been framed Babu Ram

entered on his defence. The prosecution witnesses were re called and cross

examined and witnesses for the defence were heard on three subsequent dates,

the last of which was one month and eleven days after the framing of the charges.

It is quite clear that in the Magistrate's Court no objection was taken as to the

jurisdiction of the Court to take cognizance of both offences, or as to the validity of

the procedure adopted in trying both these charges at one and the same trial. It

was an essential part of the case for the prosecution that these two false claims

had been preferred by Babu Ram out of enmity against Badri Prasad, his reason

for proceeding against Musammat Ganga Dei being that that lady is related to

Badri Prasad and lives in one and the same house with him. So far, therefore, as

concerns the trial of these two charges together, the procedure adopted is not

merely warranted by Section 234 of the Criminal Procedure Code, but the case

actually falls within the purview of Section 235 (1) of the same Code, the case for

the prosecution being that the bringing of the false claims against Badri Prasad

and Musammat Ganga Dei respectively formed part of the same transaction. The

trying Magistrate, and also the Sessions Judge on appeal, have found that the

case for the prosecution was fully made out on the facts, that the two claims

preferred by Babu Ram were false to his knowledge, and were preferred

dishonestly and with intent to injure Badri Prasad and Musammat Ganga Dei. In

his memorandum of appeal to the Sessions Court Babu Ram protested against the

joinder of the two charges, and also against the action of the Magistrate in taking

cognizance of the offence alleged to have been committed by the filing of the false

claim against Badri Prasad in the Court of the City Munsif. He has stated in the

said petition of appeal that he was taken by surprise by the course adopted by the



Magistrate, that he believed himself to be on his trial only in respect of the claim

brought against Musammat Ganga Dei and that he was greatly prejudiced in his

defence by this belief An examination of the record shows that these assertions

are absolutely false. Babu Ram had fair warning that he was charged in respect of

both offences, He did in fact defend himself in respect of both charges. He had

abundant opportunity of doing so, and he never in the Magistrate's Court

challenged the legality or propriety of the procedure adopted. The learned

Sessions Judge, concurring with the view taken of the fact by the Magistrate, has

declined to interfere on any legal ground, holding that the joinder of charges was

justified, that, if any error was committed in respect of the Magistrate's taking

cognizance of the offence alleged to have been committed in respect of the filing

of the suit in the City Munsif's Court, the accused had not been prejudiced thereby

and that the provisions of Section 537 (6) of the Criminal Procedure Code, more

particularly when considered in connection with the explanation appended to the

aforesaid section, forbid interference on appeal or revision on the mere ground of

want of sanction in respect of this particular offence, or of irregularity in the

proceedings taken under Section 476 by the learned Subordinate Judge.

2. In the petition of revision to this Court these points are again raised, I have to

consider, first of all, whether the learned Subordinate Judge had jurisdiction to

take proceedings in respect of the false claim alleged to have been preferred in

the City Munsif's Court. My answer on this point is that on the materials at present

available I am unable to answer this question positively either in the affirmative or

in the negative. If it was made a part of Musammat Ganga Dei's defence in the suit

before the learned Subordinate Judge that the preferring of this false claim against

her was part of a conspiracy, another step in which had been the filing of a false

claim against Badri Prasad in the City Munsif's Court, and if in consequence the

learned Subordinate Judge sent for and examined the record of the trial in the City

Munsif's Court, and if, in fact, the question of the false claim preferred against

Badri Prasad was brought to his notice in the course of a judicial proceeding, that

is to say, in the course of his trial of the claim brought against Musammat Ganga

Dei, then he had jurisdiction to direct the prosecution of Babu Ram for having

preferred the false claim against Badri Prasad in the City Munsif's Court, as well as

for having preferred a false claim against Musammat Ganga Dei in his own Court.



If I thought it essential in the interests of justice to do so, I should adjourn the

present proceedings in order to call for the record of the Suit No. 320 of 1918, on

the Small Cause Court side, in the Court of the Subordinate Judge of Bareilly, in

order to enquire further into these matters. For reasons which will become

sufficiently obvious in the course of this order, I do not think this necessary. If this

were the only point to be deter-mined on this application, I should be perfectly

justified in holding that the order passed by the learned Subordinate Judge under

Section 476 of the Criminal Procedure Code must be presumed to be a good and

valid order, unless and until the applicant can satisfy this Court to the contrary. A

more serious difficulty has, however, been raised in respect of the same order. It is

undoubtedly ambiguous in its terms and lays itself open to the contention that the

learned Subordinate Judge, although he had examined the file of the suit in the

City Munsif's Court in order to form a sound opinion regarding the transaction as a

whole, did not, as a matter of fact, intend to direct the prosecution of Babu Ram in

respect of the claim preferred in the City Munsif's Court, but only in respect of the

claim preferred against Musammat Ganga Dei in his own Court. I am not prepared

to. go further than to say that the order of the learned Subordinate Judge of June

the 1st, 1918, is ambiguous, and does not make it as clear as it should do whether

he intended to direct the prosecution of Babu Ram in respect of two offences

under Section 209 of the Indian Penal Code, or of one only. Now I am content to

deal with the matter upon this basis. I take it that the Magistrate who tried Babu

Ram on these two charges had before him an ambiguously worded order, as to

which it can fairly be contended that it does not make it clear whether the

prosecution of Babu Ram in respect of the claim preferred in the City Munsif's

Court is or is not ordered. I take it that the Magistrate in all good faith believed that

the order of June the 1st, 1918, directed Babu Ram's prosecution in respect of

both offences, He acted upon that belief, and the accused, who bad every

opportunity of doing so, and who, had full warning from the date on which the

charge was framed of the fact that he was being put upon his trial in respect of

both offences, acquiesced in the view taken by the Magistrate and never at any

stage of the trial in that Court raised the question of the Court's want of jurisdiction

in respect of the offence alleged to have been committed in the City Munsif's

Court. On this state of facts I am prepared to hold that the case is covered by the



provisions of Section 537(b) of the Criminal Procedure Code. When all is said and

done, the words which occur in that sub-section, 'the want of any sanction required

by Section 195 or any irregularity in proceedings taken under Section 476 ', must

have some meaning; it is contrary to the canons of sound interpretation to press

the words, 'passed by a Court of competent jurisdiction', in the first part of the said

section so as to make it impossible for the words quoted from Sub-section (6) to

have any meaning at all, that is to say, to be applicable in any possible case. I

have before me a ruling of this Court on which I desire to found myself. It is the

case of Emperor v. Zahir Singh 28 Ind. Cas. 646 : 37 A. 283 : 13 A.L.J. 345 : 16

Cr.L.J. 310 decided by Mr. Justice Tudball. With regard to Section 537 of the

Criminal Procedure Code, the learned Judge remarks : The section was intended

to prevent a mere technicality from interfering with the course of justice, the error,

omission, etc., being one which had escaped all parties at the beginning of the

proceeding. 'The present seems to me precisely such a case. The error, if it was

an error, committed by the Magistrate in the present case, was in interpreting the

Subordinate Judge's order of June the 1st, 1918, as covering both the offences

under Section 209 of the Indian Penal Code to which reference is made in the

course of the said order. The error, if it was one, certainly escaped observation,

not merely at the beginning of the proceeding in the Magistrate's Court, but

throughout the entire trial in that Court. I am satisfied that in no event could it be

said that Babu Ram was prejudiced by the procedure adopted. It was an essential

part of the case for the prosecution that two false claims had been brought by

Babu Ram, on one and the same date, in two different Courts, in pursuance of the

same vengeful purpose; and that the bringing of those two false claims constituted

two acts so connected together as to form part of one and the same transaction.

Even if Babu Ram had been on his trial only in respect of the false claim preferred

against Musanmat Ganga Dei, the evidence given by Badri Prasad would have

been relevant under more than one section of the Indian Evidence Act.

3. The sentences passed in this case are rigorous imprisonment for one year and

a fine or Rs. 100 on each charge. The sentences of imprisonment have been

ordered to run concurrently, so that when all is said and done, the only practical

effect of the trial of the two offences together is that Babu Ram is condemned to a

fine of Rs. 200 instead of a fine of Rs. 100 only. While, therefore, I entertain no



doubt in my own mind as to the correctness of the principles of law on the strength

of which I have decided to dismiss this application, I am prepared in view of the

somewhat complex nature of the questions of law raised to take into consideration

the question of sentence. There is no clear evidence on the record as to the

means of Babu Ram but I am disposed to infer that his position in life is such as to

make the payment of a fine of Rs. 200 a somewhat serious matter for him.

Moreover, if it is permissible to look at the matter from a somewhat technical point

of view, it may be said that the false claim against Musammat Ganga Dei was for a

considerably larger amount and constituted a more serious offence than the

bringing of the false claim against Badri Prasad, so that some distinction might be

made between the two in the matter of the sentence. My order, therefore, is this

that as a question of law I affirm the conviction of Babu Ram in respect of both the

offences of which he has been tried and convicted; but for the reasons given, I

reduce the sentence passed upon him in the matter of the second offence

charged, that is to say, the false claim brought against Badri Prasad in the Court of

the City Munsif, and I do so by setting aside the sentence of fine passed in respect

of the conviction on that charge. The net result is that Babu Ram remains liable to

two concurrent sentences of rigorous imprisonment amounting to one (1) year in

all, and to a single fine of rupees one hundred (Rs. 100), with an alternative period

of rigorous imprisonment. I understand that Babu Ram has been released on bail,

if so, he must surrender to his bail; to undergo the unexpired portion of his

sentence. If the full fine of Rs. 200 has been paid then one-half of it, that is to say

Rs. 100 will be refunded.
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