
SooperKanoon - India's Premier Online Legal Search - sooperkanoon.com

Arthur Flowers Vs. Minnie Flowers

Arthur Flowers Vs. Minnie Flowers

SooperKanoon Citation : sooperkanoon.com/462864

Court : Allahabad

Decided On : Jan-15-1910

Reported in : 5Ind.Cas.871

Judge : John Stanley, C.J.,; Richards and ;Tudball, JJ.

Appellant : Arthur Flowers

Respondent : Minnie Flowers

Judgement :

1. This matter comes before us on a reference by the learned District Judge of

Meerut, for confirmation of the decree passed by him for dissolution of the

marriage of the petitioner, Arthur Flowers, and his wife Minnie Flowers, in

consequence of her adultery with the co-respondent, Thomas John Moore. The

petitioner is a Battery Quarter-Master Sergeant. He and the respondent were

married in the year 1898 in the Church of St. Nicholas at Plumstead in Kent. Since

their marriage they lived together as man and wife in several places and appear,

until the co-respondent came on the scene, to have lived happily. In 1906, the

petitioner and the respondent came to Meerut, where the petitioner was stationed

with his battery, and there the petitioner met the co-respondent Thomas John

Moore, who was also stationed there with his regiment, the 17th Lancers. They

became intimate friends, and in consequence an opportunity was given to the co-

respondent of making advances to the respondent which unhappily, resulted, as

established before the learned District Judge, in adulterous connection. The
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learned Judge has found that the adultery is proved and has given the parties a

divorce.

2. We are not satisfied upon the evidence that the learned District Judge of Meerut

had any jurisdiction whatsoever to grant a decree for divorce, in view of the fact

that the petitioner and his wife did not last reside at Meerut. Their last residence

together was at Hyderabad, (Scinde), outside the jurisdiction of-the District Judge

of Meerut. This appears from the judgment. In it we find the following passage:

The petitioner was transferred with his battery to Hyderabad (Scinde) at the

beginning of this year (i.e., 1906). He was unable to take the respondent with him

at first, but she soon came to him there. He had to return to Meerut in April last on

business which was partly connected with a meeting of a Lodge of Free Masons.

The respondent wished to accompany him. Hyderabad (Scinde) not being a very

pleasant place, he acceded to her request and brought her with him. They stayed

with the co-respondent, in his quarters.' It is clear from this that the last residence

of the petitioner with his wife was at Hyderabad in Scinde. The temporary sojourn

for a day or two in Meerut did not constitute residence. The petitioner merely paid

a flying visit to Meerut for a temporary t purpose and not with any intention of

remaining Mere casual residence in a place for a temporary purpose with no

intention of remaining is not 'dwelling;' and where a party has a fixed residence

out, of the jurisdiction, an occasional visit within the jurisdiction will not suffice to

confer jurisdiction by reason of residence. Now the jurisdiction of the Court

depends upon the residence or last residence of the petitioner and his wife. In

Section 8 of the Act a definition is given of the term 'High Court,' which is

empowered by the Act to grant divorce, and at the end of the first clause of the Act

we find the following: 'In the case of any petitioner under this Act High Court' is

that one of the aforesaid Courts within the local limits of whose ordinary appellate

jurisdiction or of whose jurisdiction under this Act the husband and wife reside or

last resided together, and in Clause (3) of that Section 'District Court' is defined as

meaning. 'In the case of any petition under this Act the Court of the District Judge

within the local limits of whose ordinary jurisdiction, or of whose jurisdiction under

this Act the husband and wife reside or last resided together.' The learned Counsel

for the petitioner has been unable to show us that the last residence of the

petitioner and his wife was at Meerut or within the jurisdiction of the District Judge



of Meerut. This being so, it appears to us that the learned District Judge had not

jurisdiction to grant a divorce. We may point out here that in all cases of this kind a

District Judge ought to enquire into and set out in his judgment the facts relied on

as giving jurisdiction to the Court to pronounce a decree for dissolution of marriage

see Durand v. Durand 14 W.R. 4161. In the case of Wingrove v. Wingrove 14

W.R. 416 it was pointed out that in a suit for dissolution of marriage where at the

time of the presentation of the petition, the respondent does not reside within the

jurisdiction of the Court, the jurisdiction of the Judge and the right of the petitioner

to present a petition to him must rest on the fact that the parties last resided

together within his jurisdiction. The learned District Judge may in this case have

been labouring under the misapprehension that the petitioner and his wife last

resided at Meerut because of the temporary visit which they paid to this city. But it

is clear that that temporary visit did not constitute residence within the meaning of

the Act. In view of the fact that the learned District Judge had not jurisdiction to

entertain the petition we have no jurisdiction to confirm the decree which has been

passed. It is unnecessary for us to consider the merits of the case. We abstain

from expressing any opinion upon the facts set forth in the petition or upon the

evidence in support of the petition.

3. Hyderabad in Scinde is not within the jurisdiction of this Court. It was in

Hyderabad, Scinde, that the petitioner and respondent appear to have last resided

together, and this Court has no authority to confirm the decree.

4. We, therefore, decline to confirm it. We set it aside and dismiss the petitioner's

petition. Under the circumstances we say nothing as to costs.
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