SooperKanoon - India's Premier Online Legal Search - sooperkanoon.com

Chote Lal Vs. Khundi Devi
Chote Lal Vs. Khundi Devi

SooperKanoon Citation : sooperkanoon.com/462175

Court : Allahabad

Decided On : Apr-24-1922
Reported in : (1922)ILR44AlI587
Judge : Walsh and ;Ryves, JJ.
Appellant : Chote Lal
Respondent : Khundi Devi

Judgement :
Walsh and Ryves, JJ.

1. This is one of those difficult cases in which the mother appeals against an order
appointing the father personal guardian of the minor, thereby taking out of the
custody of the said mother her infant boy of six. It is needless to dwell on the
painful nature of a case of this kind, which is bound to inflict mental suffering upon
one or other of the parties, whatever order the court may think it its duty to pass.
Unfortunately, the father and mother are living apart and, at present, seem unable
to keep a happy home in one another's company. The mother is a pardanashin
lady who resides with and is doubtless under the influence of her own family, who
are said to be well-to-do merchants. To the knowledge of the learned Judge who
disposed of the matter, (and in these guardianship cases one has to assume a
good deal of knowledge on the part of the court, which is really a court trusted by
law to decide them, although the matters may not appear quite strictly on what is
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called the record), there had been previous unpleasantness between this married
couple. The mother had applied for an order against her husband as a lunatic, an
application which, judging from the fate it sustained, provided some evidence
against herself, which might have justified a similar application against her; and
one of the uncles, who is accused of being behind this application, had made what
the same Judge described as a most impudent application to be appointed
guardian himself, which he did not even attend to support. As long as | sit in this
Court, at any rate, | shall turn a deaf ear to all arguments based upon proceedings
under the Guardians and Wards Act which attack them on the ground of a lack of
that formality and precision of procedure which the Code exacts from a court in
India in a trial of a suit properly so called. The exercise of a parental jurisdiction in
guardianship matters by a District Judge is by no means to be weighed in golden
scales like the ordinary trial of a suit between parties for money or land, and under
the painful circumstances of this case, and with the previous knowledge that the
learned Judge must have had about the family, we think the learned Judge was
guite entitled to receive and to weigh a report called for by him from a person in
the responsible post of a Tahsildar under the control of the Collector. We are not
impressed by Mr. Agarwala's contention that he has acted without proper regard to
the Act of Parliament, Statute, or the Laws of Evidence, or the procedure laid
down by the Civil Procedure Code. On the whole, the order of the learned Judge
appears to us to be a reasonable one. Mr. Agarwala has succeeded in making one
real attack upon it. The learned Judge said he was prepared to reconsider the
matter if the mother got an order for separate maintenance from a Civil or Criminal
Court. This is perhaps hardly a relevant criterion to test the bona fides of an Indian
pardanashin lady living with her family as this lady is doing. No doubt the Judge
wanted to see whether there was a genuine test which could be applied to the
reasons which animated the lady in living apart from her husband. We agree with
Mr. Agarwala that this was putting perhaps too severe a strain upon the lady. We
have certain statements before us made on affidavit by the father himself in an
interim application to this Court, and also made by a pairokar of the lady (we
should have thought more of the lady and her relations if one of them had had the
courage to make an affidavit himself instead of leaving it to a pairokar), which the
learned Judge had not, and even assuming that the learned Judge had not



sufficient reasons for making the order that he did, we are satisfied, on the
additional matter before us, that the order which he made was right. Painful though
it may be to the mother, we think there is nothing which could justify us in
depriving the father of his natural and legal right to the custody of his own child,
assuming as we believe him to be an ordinary respectable citizen with the natural
feelings of a father towards his son. We have no evidence which would justify us in
treating him as a person who was likely to do any injury either to the person or
property of his own child. We should have been better satisfied if he had stated on
oath the women folk who assist him in keeping his house and under whose eyes
the boy will be when he comes into the house. The father is stated, on the record,
to be living alone, and he has not mentioned the matter in his own affidavit, but we
are assured that he has in fact a sister living with him who would presumably be
responsible and trusted by him to look after the child in the way in which even a
loving father is unable to do. We should also have preferred to know exactly what
intentions the father has with regard to the immediate education of the child,
particularly as we are taking it away from the mother. It is necessary for every
court to provide, as far as it possibly can, against the risk of a child being allowed
to run wild. But these are matters which must be usually attributed to the good
sense and good feelings of a father who wants to look after his own child, and the
absence of any explanation with regard to the arrangements does not appear to us
sufficient reason for holding our hand with regard to the execution of the order; but
we do think there are grounds which we must insist upon as in the nature of a
security for the father's proper treatment of the son in the near future.

2. We confirm the order of the Judge, appointing the father guardian of the child
and of the property. We remove the stay which has been imposed by previous
orders of this Court and direct the mother, in whose custody the child is, to
produce the child or to make arrangements for its production in the court of the
District Judge next Saturday morning for the purpose of handing it over to the
father.

3. We adjourn the further hearing of the case until Monday, the 24th of April, 1922,
In the interval Chotey Lal, the father, must file an affidavit, a copy of which must be
supplied to Mr. Agarwala, stating the arrangements which he has made or



proposes to make, for the female relations who will look after his house and who
will look after the boy, and the arrangement which he proposes to make for the
boy's education. The nature of his affidavit, and his method of living up to it, will be
the test of his bona fides. On the other hand, as a locus paenitentiae, as we
recognize that it must be a painful matter for the mother, although we do not direct
it, we give the mother or any brother of hers, Basdeo for example, whom she may
appoint, liberty to appear before us in person on the date fixed to give evidence, if
he sees fit or is so advised by Mr. Agarwala, on the final disposal of this matter
when the affidavit of Chotey Lal is filed.

* k k% %

4. In particular and without prejudice to the generality of the foregoing
observations, we direct that an order be issued forthwith and communicated to the
District Judge at Agra, that Musammat Khundi Devi either produce or make
arrangements for producing her infant son before the District Judge next Saturday
at 10.30 a.m. for the purpose of handing the boy over to the father, and that
Chotey Lal do file an affidavit.

in this Court in accordance with our directions.

* % % %

5. After hearing the father cross-examined on the additional affidavit which he has
filed in accordance with our order, we have no hesitation in confirming the order of
the court below and dismissing the appeal.
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