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1. Harris has been convicted under Section 403 of the Indian Penal Code of

criminal misappropriation of property. The judgement under which he has been

convicted says that the property misappropriated is a letter which is on the record

and which is marked Exhibit B. This is the only property regarding which any

decision is to be arrived at in this appeal. Exhibit B is a letter which undoubtedly

does no credit to the person who wrote it and would have been far better

unwritten. But with that I am not concerned in the present appeal. I have only to

decide the questions (1) whether the said letter is property within the meaning of

the Indian Penal Code, (2) if it is property, whether it has been criminally

misappropriated by Harris. The letter is admitted to be a letter addressed to

Williamson, the complainant in the present case. It is also admitted that this letter

first came into evidence, so far as this case is concerned, in a room occupied by
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Harris within the house in which for the time being Williamson was residing and

Harris residing with Williamson as a guest. Harris was for the time being occupying

the particular room. A postman is said to have brought the letter Exhibit B into this

room. Williamson says that on receipt of the letter he placed it in a drawer of his

writing table. The learned Magistrate has, however, thrown such doubt upon the

evidence given by Williamson in the case that it is impossible to act upon it in a

criminal case. The prosecution were therefore compelled to fall back upon the

statement made by Harris himself regarding this matter and to contend that

according to that statement the letter was Williamson's property, was handed over

to Williamson, who threw it on a table at which he and Harris were standing or

seated, and it next appeared in a court at Bareilly in the pocket of Harris. Harris

attempted to have the letter filed in a case then pending between Mrs. Williamson

and Williamson for judicial separation. The letter was handed by Harris to the

Judge, who, however, refused to receive it and returned it to Harris. This, it is

argued, amounted to a retention of property, the property of Williamson, and that

retention was done with the intention of causing wrongful gain or wrongful loss.

2. I have considerable doubts myself as to whether the letter under the

circumstances stated by Harris in his statement was property within the meaning

of the Indian Penal Code. It would be difficult to hold that an envelope thrown by

the owner of the envelope into a waste paper basket and picked up or carried

away by another person would be property within the meaning of that Code. To

throw more light on this it is well to look to the actual terms used by Harris in this

connection. If Harris is to be convicted on his own statement, that statement must

be taken as a whole and with its natural meaning. Harris says that Williamson read

the letter and placed it on Harris' table, that Williamson was drunk at the time and

after an interval left the letter on the table and that Harris felt justified in his own

interest as also in the interests of Mrs. Williamson to attach it to his (Harris)

affidavit so as to strengthen her case, and improve his own position, whatever

these last words may amount to. I have already said that I have considerable

doubt as to whether a letter of this kind and under these circumstances comes

within the meaning of 'movable property' as used in the Indian Penal Code.

Assuming for the moment that it does, the next point Which is to be considered is

whether the evidence has established that Harris dishonestly misappropriated or



converted to his own use this letter. Proof of dishonest misappropriation or

conversion to the use of the accused is as essential an ingredient as any other

ingredient for an offence under Section 403 of the Indian Penal Code. I have heard

Harris, who conducted his wn case, and also the learned Government Pleader. I

have also considered the evidence on the record. I have not to consider whether

Harris converted the letter to the use of Mrs. Williamson. It must be a conversion

to his own use, and the only evidence which bears on this rests upon the words

used by Harris ' I attached the letter to my affidavit so as to improve my own

position.' Had this been explained by Harris elsewhere in his statement, or had

there been any evidence on the record explaining these words, the matter might

have been different. I hold that these words standing by themselves are not

sufficient to establish a conversion of the letter to the use of Harris.

3. It may be necessary to add something as regards dishonest misappropriation.

With reference to this it is necessary to consider whether it has been established

that wrongful gain or wrongful loss was intended to be caused. With regard to

wrongful gain it appears to me from the definition given in Section 23 of the Indian

Penal Code that ' gain by unlawful means ' is gain to Harris and that we have not

to consider gain to Mrs. Williamson or to anyone else. I am unable to hold that

when Harris picked up the letter, he had any intention to cause wrongful gain

within the meaning of Section 23 of the Indian Penal Code, and I think it would be

stretching the definition of wrongful loss if I were to hold that Harris, by picking up

this letter and attaching it to his affidavit, which, according to him, he was then

preparing, and by keeping it afterwards until ho produced it in a court at Bareilly,

was causing wrongful loss within the meaning of Section 23. I hold it to be no part

of my judgement that I should go, as the court below did, into the moral aspect of

this case. I have only to consider whether the offence of which Harris has been

found guilty is established against him by the evidence. Holding that it is not, I set

aside the conviction and sentence passed the City Magistrate of Lucknow, and

direct that the fine or any part thereof, if realized, be returned to Harris.
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