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1. This is a reference from the Sessions Judge of Mirzapur suggesting that the

order of a Magistrate of the first class purporting to act under Sections 133, 134

and 137 of the Code of Criminal Procedure, should be set aside. The facts are

shortly as follows: The Magistrate having received information, (which we will

assume was sufficient within the meaning of Section 133) that a certain public way

was obstructed by a chabutra constructed by Hingu, made a conditional order

requiring Hingu to remove the alleged obstruction or appear and move to have the

order set aside or modified. Hingu appeared, and the Magistrate, being of opinion

that the duty lay upon Hingu to show that the conditional order was not justified,

called upon him to produce evidence. Hingu did produce three witnesses. The

learned Magistrate considered the evidence of no weight, and at once made his

conditional order absolute. Hingu applied to the Sessions Judge in revision, one of

the grounds taken being that the learned Magistrate was not justified in making

absolute the conditional order without taking evidence in support of the order
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issued, as provided by Section 137 of the Code. It is admitted that the learned

Magistrate took no evidence except the evidence offered by Hingu. The learned

Sessions Judge considered that the ground for revision was Well founded, and he

has accordingly referred the matter to this Court. We think that the view taken by

the learned Sessions Judge is correct. Section 137 expressly provides that if a

person served with a conditional order under Section 133 appears and shows

cause, the Magistrate shall take evidence in the matter as in a summons case.'

This certainly cannot mean that the person showing cause is to start the

proceedings and produce evidence to meet a case which he has never heard. He

is not supposed to know the substance of the Police report made to the

Magistrate, or 'other information' on which the Magistrate acted. He is entitled to

hear the evidence, taken as in a summons case,, to examine and cross-examine;

and then he may produce his own evidence if so advised. When this has been

done, but not before, the Magistrate can make the conditional order absolute if he

finds sufficient reason for doing so. This view is supported by the ruling in Srinath

Roy v. Ainaddi Haider 24 C. 395 : 1 C.W.N. 217. We accordingly set aside the

order of the Magistrate, dated 4th March, 1909, in which he made absolute the

conditional order, and we refer the matter back to him to proceed according to law,

having regard to what we have said above.
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