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1. The facts out of which this appeal arises are as follows:One Ram Kirpal was an
occupancy tenant of 31 bighas, 9 biswas. He mortgaged 14 bighas, 17 biswas, in
1896 and in 1897, that is to say, there were two mortgages, in favour of
Sheonandan Singh. Ram Kirpal died before the present Tenancy Act came into
force, that is before 1902, and he was succeeded in the tenancy by his widow
Musammat Suneta. It appears that the rent for the years 1309 and 1310 Fasli fell
into arrears and the zamindar brought a suit to eject Musammat Suneta and the
mortgagees. This was decreed by the trial court and on the 16th of April, 1904, the
zamindar got possession. Afterwards, however, on the 13th of September, 1905,
the ejectment proceedings were quashed by the Board of Revenue and the
possession of Musammat Suneta, or rather, she having died, that of Baldeo
Prasad as her representative, was restored on the 13th of October, 1905.
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Thereafter the mortgagees in 1908 brought a suit against Baldeo Prasad to
recover possession. That suit was compromised and according to the compromise
it was agreed that the mortgage money was ascertained to be Rs. 600, and the
mortgagees were given possession of some of the original mortgaged plots. In
1916 Baldeo Prasad redeemed the mortgage and recovered possession of the
whole. This suit was brought in 1917 by the plaintiffs who alleged that they were
members of a joint undivided family with Ram Kirpal Singh at the time of his death
18 years ago, and also, apparently, that on the death of Musammat Suneta
Kunwar they were the next reversioners. They pleaded in paragraph 10 of the
plaint that the cultivatory holding in dispute was jointly held by Ram Kirpal Singh
and the plaintiffs and the said land was jointly cultivated and the defendants had
nothing to do with it and were in wrongful possession. They, therefore, prayed for
possession of the mortgaged property on payment of Rs. 600, the mortgage-
money put by the defendants. They also claimed mesne profits. The defendants
denied that the plaintiffs were the next reversioners, or that they had been joint
with Ram Kirpal Singh. They also denied that the plaintiffs were in joint cultivation
of the land with Ram Kirpal Singh. They further pleaded that Ram Kirpal Singh had
adopted defendant No 1 as his son.

2. The trial court came to the conclusion that the plaintiffs and Ram Kirpal were not
members of a joint Hindu family. It also found that the defendant No. 1 was not the
adopted son of Ram Kirpal Singh. It was admitted in the trial court that the
plaintiffs were the next reversioners to Ram Kirpal Singh. The court then went on
to hold that as Ram Kirpal Singh had died before the present Tenancy Act came
into force, the succession to the holding after the death of his widow would be
governed by the provisions of the ordinary Hindu law, purporting to rely on the
case of Bisheshar Ahir v. Dukharan Ahir (1916) I.L.R. 38 All. 197. In the result the
Munsif decreed possession to the plaintiffs on payment of Rs. 600 within three
months from the date of his decree. Both parties went up in appeal. The learned
Judge of the lower appellate court has confirmed the findings of the trial court on
guestions of fact involved in the case, but has held that the case of Bisheshar Ahir
v. Dukharan Ahir (1916) I.L.R. 38 All. 197 did not lay down that the proviso to
Section 9 of the Rent Act (XIl of 1881) did not apply, and that the plaintiffs having
failed to prove joint cultivation with Ram Kirpal Singh deceased were not entitled to



succeed.

3. The plaintiffs come here in second appeal, and the contention urged by their
learned vakil comes to this, that having regard to a series of decisions of this Court
the ordinary Hindu law had to be applied and not the old Rent Act (No. Xll of
1881), and reference was made to the cases of Bisheshar Ahir v. Dukharan Ahir
(1916) I.L.R. 38 All. 197, Bhup Singh v. Jai Ram (1918) 16 A.L.J. 459, and Nathu
v. Gokalia (1915) I.L.R. 37 All. 658. In our opinion none of these cases decides the
point raised in this appeal. The question is whether in the case of a tenant who
had died before the present Tenancy Act came into force, succession was to be
governed under the new Tenancy Act. Having regard to the provisions of that Act it
has been decided that the present Tenancy Act would have no retrospective effect
so as to affect a succession to the holding of such a tenant. But the point whether
the succession to such a tenancy would be governed by Hindu law proper or by
the Hindu law as modified by the Rent Act (No. XII of 1881) has not, so far as we
know, been the subject of decision in any case in this Court.

4. In the case of Bisheshar Ahir v. Dukharan Ahir (1916) I.L.R. 38 All. 197, the
dispute was between the sons of two daughters who had succeeded their mother
to an occupancy holding which had been left by their father who had died before
the Tenancy Act came into force. The Judges in that case held that in cases where
the Tenancy Act was silent the succession would be governed by the ordinary
Hindu law. In that case the daughters' sons only became entitled to the tenancy
after the death of the last surviving daughter, which happened long after the
present Tenancy Act had come into force. Their rights did not come into existence
on the death of the last full holder, the original tenant, their maternal grand father.
That case, therefore, does not help us in the case now before us.

5. In the case of Bhup Singh v. Jai Ram (1918) 16 A.L.J. 459 it seems to have
been assumed or taken for granted that if the Tenancy Act (No. Il of 1901) did not
apply, succession would be governed by the Hindu law. Section 9 of the Rent Act
of 1881 does not seem to have been brought to the notice of the learned Judges
who decided that case, and it certainly was not considered.



6. The case of Nathu v. Gokalia (1915) I.L.R. 37 All. 658 is beside the point,
inasmuch as in that case whether the Hindu law applied or Section 9 of Act No. XI|
of 1881 applied, the result would have been the same. In that case, too, Section 9
of Act No. Xll of 1881 was not discussed.

7. In the present case it appears that the original tenant Ram Kirpal died before
the Tenancy Act came into force. The succession to his estate was governed by
Act No. XII of 1881 and a collateral could not inherit his property unless he was
joint in cultivation with him. The plaintiffs founded their claim on the ground that
they wore members of a joint Hindu family with the deceased tenant and were as
such interested in the cultivation. This issue has been found against them. It is true
that there is no finding by the lower appellate court that they were not joint in
cultivation with the deceased tenant. If the plaintiffs were not joint with Ram Kirpal,
the whole fabric of their suit collapses. We do not see how they can claim a title to
the tenancy. As we have stated above, the succession opened out to the estate of
Ram Kirpal when the Rent Act of 1881 was in force. The actual possession of the
plaintiffs, if they were then in existence, was merely postponed during the life-time
of the widow: See Dulari v. Mulchand (1910) I.L.R. 32 All. 314. If the widow had
not been in existence they could not have succeeded unless they had a share in
the cultivation. If they were not in existence at that time they could not certainly
come in as reversioners who have shared in the cultivation. Their rights arose then
and as their joint cultivation was based on the family being joint, which has been
found against them, we think the lower appellate court was right in dismissing their
suit. We, therefore, dismiss this appeal with costs.
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