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1. This appeal arises out of a suit, which was originally brought by the plaintiff
Sumera in the Munsif's court, first, to have it declared that he was the son and
lawful heir of one Jhau, deceased, and, as such, was entitled to the possession of
a certain occupancy holding left by Jhau, and, secondly, for possession of the
same as an occupancy tenant. The plaintiff claimed to be the legitimate son of
Jhau and as such entitled to the holding. The zamindar resisted the claim. The
plaintiff first of all applied to the revenue court for mutation of names in his favour.
The zamindar objected, pleading that the plaintiff was not the legitimate son of
Jhau. The application was disallowed. The plaintiff then brought a suit, under
Section 95 of the Tenancy Act, in the revenue court, asking for a declaration that
he was the occupancy tenant of the holding. The suit was against the zamindar,
who again raised the plea that the plaintiff was not the legitimate son of Jhau. The
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first court dismissed the suit and the court of the Commissioner upheld the
decision on appeal in a very brief judgment, which runs as follows: 'The suit has
been rightly dismissed. A suit under Section 95 of the Tenancy Act is not the way
in which to decide a question of legitimacy. The zamindar denies the existence of
the tenancy and this is fatal to the suit. The appeal is dismissed with costs.' This
decision was passed on the 15th of November, 1909, apparently some two years
or more after the death of Jhau. It is also clear that the Commissioner dismissed
the suit on the ground that the tenancy was no longer in existence. Two years and
six days after this decision the plaintiff comes to the civil court with this suit, in
which he claims possession of the occupancy holding as against the landlord. The
first court dismissed the suit on the ground that it was not cognizable by the civil
court. This decision has been set aside in appeal and the suit remanded to the
court of first instance by the Additional District Judge of Bareilly.

2. The defendant comes here on appeal, and urges that the suit is not cognizable
by the Civil Court. The suit is very similar in its aspects to that of Dori Lal v. Sardar
Singh (1908) 5 A.L.J., 514, the only difference being that in that suit only a
declaration was asked for that the plaintiff was the adopted son. It seems to us
guite clear that on the death of Jhau, assuming that the plaintiff was his legitimate
son, he was entitled to the tenure and to continue the cultivation thereof, and if the
zamindar unlawfully prevented him from going on to the holding, the plaintiff as
occupancy tenant thereof was illegally dispossessed, and it was open to him to
bring a suit under Section 79 of the Tenancy Act for possession. In that suit it
would have been open to the landlord to plead that he was not the occupancy
tenant, and that he was not the legitimate son, and the matter could have been
fought out in that suit. Section 95 of the Tenancy Act is hardly the section under
which to proceed, and the suit brought under that section was rightly dismissed, as
the plaintiff was not in possession. Even in the present suit it had to be admitted
on behalf of the plaintiff that his suit for possession could not lie in the civil court,
and it is said that all that he requires and asks for is a declaration that he is the
legitimate son of Jhau. We are not prepared to say that if the plaintiff had come to
the civil court for a simple declaration that he was the legitimate son of Jhau, he
would not have been entitled to the declaration, provided that he proved his case;
but the suit is actually one for possession of an occupancy tenure and is brought



against the landlord. For two years after the dismissal of his suit by the
Commissioner he did nothing. A suit for possession by a tenant illegally
dispossessed has to be brought within six months of the dispossession. Such a
suit, if it be now brought by the plaintiff, could not succeed. Therefore to grant a
declaration that he is the legitimate son of Jhau would be of no use to him now. It
could not be followed up by a suit for possession in the revenue court. In these
circumstances, in our opinion, the suit must fail. In so far as it is a suit for
possession of the holding, it is not cognizable by the civil court, and in so far as it
Is a suit for a declaration that he is the legitimate son of Jhau, and as such entitled
to the occupancy holding, the Court cannot grant such a declaration as it would be
of absolutely no value to the plaintiff. He has misconceived his remedy. He ought,
in the first instance, to have sued for possession in the revenue court. We allow
the appeal, and, setting aside the decision of the lower appellate court, restore the
decree of the court of first instance with costs in all courts.
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