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George Knox, J.

1. This second appeal arises out of a decree granted under Section 88 of the

Transfer of Property Act, in favour of Sukh Lal, father of the present appellants, as

against the judgment-debtors, who are respondents. The decree was given on the

11th of May 1880. Some time in June 1888 Sukh Lal died, leaving him surviving

the three appellants, who were all minors at that time. On the 30th of April 1889

these three sons, still minors, made an application for execution. The file

connected with these proceedings has been destroyed, but the parties and the

Court have proceeded upon the assumption that it was an application for an order

absolute, and it is difficult to see that it could have been for anything else. Since

that date up to the 1st of October 1904 no further proceedings appear to have

been taken by the decree-holders. Both the Courts below held that Article 178 of

the second schedule of the Indian Limitation Act governed the present application,
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and further that as time had begun to run in the life-time of Sukh Lal, the

application out of which this appeal has arisen was time barred. In appeal before

us it is contended that even assuming that time had began to run during the

lifetime of the appellant's father, the stops taken in 1889 saved the decree from

becoming time barred. Our attention was called to the Full Bench ruling in Zamir

Hasan v. Sundar (1890) I.L.R., 22. All., 199 in support of this plea. The learned

vakil for the respondent addressed a very able argument to us in which he tried to

distinguish the present case from the Full Bench ruling just quoted. He pointed out

that the right to apply accrued on the 11th of November 1886, and time began to

run within three years as prescribed by Article 178 of the Limitation Act. It is true,

he argued, that the sons of Sukh Lal did apply for an order absolute, but after that

they took no further steps. Article 178 was the article which governed limitation for

an order absolute, and as time had begun to run against Sukh Lal, subsequent

disability of minority would be no stop. It would appear to me that the application

made on the 30th of April 1889 being, as this Court has frequently held, a step in

aid of execution, lime begun to run, if I may use the expression, 'anew' from that

date. At that date all the present appellants, who were then minors, were entitled

to make the present application. The youngest Ram Ratan Is still a minor and can

sue up to a period within three years after his disability has ceased. That time has

not yet arrived.

Richards, J.

2. In my judgment this appeal is concluded by the decision of the Full Bench in the

case of Zamir Hasan v. Sundar. In that case a decree had been made in favour of

two decree-holders. The decree was for sale upon a mortgage, which was

subsequently made absolute, and then one of the decree-holders died. An

application for execution was made by the widow of one of the deceased decree-

holder, and the Full Bench held that this application saved limitation and enabled

the minor children of the deceased decree-holders to take advantage of Section 7

of the Limitation Act after they attained majority. In the present case the decree

was made in favour of Sukh Lal. What must be taken as an application to make

the decree absolute was made in 1889 by the sons of Sukh Lal, and this

application was within time. It seems to me that the present case is on all fours



with the decision of the Full Bench. It is said that there is some apparent conflict

between the Full Bench decision and the decision of this Court to which I myself

was a party, namely Bhagat Bihari Lal v. Ram Nath (1905) I.L.R., 27 ALL., 704. In

that case a decree having been made in favour of one Baijnath, the decree was

made absolute on the 21st of March 1896. On December 11th, 1897, Baijnath died

leaving the respondent Ram Nath, a minor, as his heir. The Court held that as time

had begin to run in the lifetime of Baijnath, the respondent could not take

advantage of Section 7 of the Limitation Act. It is only necessary to point out that in

that case there was not, as there is in the present case, and as there was in the

Full Bench case, an application within time. This application, as has been already

pointed out in the judgment of my learned brother, is an application which is a step

in aid of execution. It was decided in the case of Baldeo v. Ibn Haidar (1899)

I.L.R., 27 All., 626 that although the first application to make absolute an order for

sale under Section 89 of the Transfer of Property Act is regulated by Article 178,

that application is nevertheless a step in aid of execution, and that subsequent

applications will be regulated by Article 179, Clause (4) of the second schedule of

the Limitation Act, and not by Article 178. For those reasons I concur with the

judgment just delivered that the present appeal must succeed.

3. The appeal is decreed and the decrees of both the Courts below are set aside

and these proceedings are remanded to the Court of first instance, through the

lower appellate Court, under Section 562 of the Code of Civil Procedure with

directions that the Court of first instance readmit them on the file of pending

proceedings and dispose of them according to law. We make no order as to the

costs of this appeal or the costs hitherto.
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