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1. This is an appeal from an order of remand under Section 562 of the Code of

Civil Procedure in a suit for pre-emption based on Muhammadan law. The

appellant before us is the vendee and the respondents are the claimants for pre-

emption. The vendee is admittedly a person who has the right of pre-emption as

against a stranger. The plaintiffs, who are five in number, claimed five-sixths of the

property sold to the defendant. The contention before us is that such a claim is

opposed to Muhammadan law and should have been dismissed, that the plaintiffs

were bound to claim the whole of the property sold, and that not having done so,

they were not entitled to the decree which has been granted to them. It is not

disputed that according to Muhammadan law, as explained in the ruling of this

Court in Amir Hasan v. Rahim Bakhsh (1897) I.L.R. 19 All. 466, when the

purchaser is a person who would as against a stranger have the right of pre-
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emption, other persons entitled to pre-emption are entitled to get the property

divided per capita between all the persons possessing the right of pre-emption and

claiming such right. Upon this authority, which is not questioned on behalf of the

appellant, it is conceded that the plaintiffs could not obtain a decree for more than

a five-sixths share of the property sold. It is, however, contended that the plaintiffs

were nevertheless bound to claim the whole of the property, although the Court

could not decree to them more than a five-sixths share. In support of this

contention the learned Counsel for the appellant has referred us to the rule of

Muhammadan law, which requires that a claimant for pre-emption should not split

up the bargain and claim a portion only of the property sold, but should claim the

whole of it. He relies on the rulings of this Court in Kashi Nath v. Mukhta Prasad

(1884) I.L.R. 6 All. 370, and Hulasi v. Sheo Prasad (1884) I.L.R. 6 All. 455. In our

opinion these rulings do not support the contention of the learned Counsel that in a

suit like the present the whole of the property ought to have been claimed. They

go no further than to lay down that a plaintiff claiming pre-emption must in his suit

include the whole of that portion of the property sold to which his right of pre-

emption extends. That this was the intention of the learned Judges who decided

the two cases to which we have referred, is evident from the case of Durga Prasad

v. Munsi (1884) I.L.R. 6 All. 423. In his judgment in that case Mr. Justice

Mahmood, who was a party to the decisions relied on, observes:---' I have nO-

hesitation in laying down the general rule that every suit for pre-emption must

include the whole of the property subject to the plaintiff's pre-emption, conveyed by

one bargain of sale to one stranger, and that a suit by a plaintiff pre-emptor, which

does not include within its scope the whole of such pre-emptional property, is

unmaintainable as being inconsistent with the very nature and essence of the pre-

emptive right.' As we have said above, it is conceded in the present case that even

if the plaintiffs had claimed the whole of the property they could not have obtained

a decree for a larger share than the five-sixths which they claimed in the plaint. On

the authority of the ruling in Amir Hasan v. Rahim Bakhsh referred to above, their

right of pre-emption extended to a five-sixths share only, and as they have claimed

that share we are unable to hold that in doing so they have transgressed any rule

of Muhammadan law. The learned Counsel on both sides have referred us to

original authorities of Muhammadan law which have been translated and laid



before us, and we are indebted to the learned Counsel for the help they have

thereby rendered to us. But we are unable to find anything in the authorities cited

which requires that, whatever may be the extent of the share to which the pre-

emptor may be entitled by virtue of his right of pre-emption, he is bound in his suit

to claim the whole of the property sold to the vendee when the-vendee is himself a

pre-emptor. It is true that every person having, the right of pre-emption is entitled

to pre-empt the whole property sold, but when more persons than one have equal

rights of pre-emption, there exists what the authorities of the Muhammadan law

call an impediment to preemption, and unless the impediment is removed by the

rival pre-emptor 'relinquishing the right before the establishment of his ownership,'

the remaining pre-emptor is not entitled to the whole. It is mentioned in Nihaya that

when one of them surrenders his right the only alternative for the other is either to

take the whole or relinquish it.' (Radd-ul-Muhtar, Egyptian edition, p. 216). It

follows that where the purchaser is himself a pre-emptor, one of several pre-

emptors is entitled to the whole only when the purchaser surrenders the purchase.

Where no such surrender has been made the several persons entitled to pre-

emption who claim their right of preemption have only the right to get the property

equally divided per capita. The passage from the Fatawa Alamgiri cited on page

472 of I.L.R. 19 All. establishes this proposition. That passage is as follows:--If a

person purchases a house of which he is a pre-emptor, and then appears another

pre-emptor having an equal right with him, the Qazi (Judge) will pass a decree for

one half.' It is urged that as a purchaser has the option of surrendering the

property at any time before decree, it is the duty of a person claiming pre-emption

to claim the whole property. The authorities on this point are somewhat conflicting,

but we think that the conflict has been well reconciled by the author of the Radd-ul-

Muhtar in the work called Tankih Hamidia Vol. ii, Egyptian edition, page 182, in the

following passage, which has been translated for us:--It seems that the meaning is

this, that when he (pre-emptor) wishes to take a portion after having made the

immediate demand and the demand with invocation of witnesses, the right is not

extinguished, but if he demands a portion in the beginning, his right of pre-emption

falls to the ground.' This passage shows that what the Muhammadan law requires

is that the immediate demand and the demand by invocation of witnesses should

be made in respect of the-whole property sold which the pre-emptor would have



been entitled to claim had it been sold to a stranger instead of to one having an-

equal right of pre-emption with him. But this does not require that when a claimant

for pre-emption who has complied with the above rule has to resort to a Court to

enforce his right against a purchaser who is himself a pre-emptor within the

meaning of the Muhammadan law, he is bound to claim anything beyond what he

is entitled to obtain. We have not been referred to any authority which goes the

length of directing that in such a case the suit must relate to the whole of the

property sold, although the plaintiffs might be entitled to a decree for a portion of it

only. The purchaser, who is himself a pre-emptor, is given the option of

surrendering the whole upon the immediate demand and the demand by

invocation of witnesses being made. When he makes such a surrender there is no

occasion for resorting to a Court to enforce any right. When, however, a surrender

has not been made, but, as in this ease, the plaintiff's right of pre-emption is

denied before suit and his demand is resisted, there is no obligation upon the

plaintiff to claim anything in excess of what he is legally entitled to. This is

consistent with the rule of justice, equity and good conscience which is the rule

applicable to cases of pre-emption, and there is nothing in the Muhammadan law,

as far as we are aware, which militates against it. This appeal must fail. We

dismiss it with costs.
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