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1. Second Appeals Nos. 649 and 650 of 1918 are between the same parties and

arise out of the same suit. On the 18th of November, 1891, one Har Narain

executed a mortgage deed for a sum of Ra. 900 in favour of three persons, Sahib

Ram and his brother Ajai Ram and, their cousin Har Prasad, On the 30fch of July,

1910, Sahib Ram and Ajai Ram brought a suit for sale against the mortgagor on

the basis of the deed. At that time Har Prasad was dead. He left a widow Govindi

and there was one Brij Narain, the son of Ajai Ram, on whose behalf a claim was

put forward by Sahib Ram that he was the adopted son of Har Prasad. Therefore,

he and Musammat Govinii were made pro formed defendants to the suit. She

applied to be made a plaintiff claiming to be the heir of Har Prasad. Sahib Ram

took no exception to this application, in fact, he agreed on the condition that she

would pay 'half' the costs of the suit. She agreed to do this and was made a
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plaintiff. An application was also made on behalf of Brij Narain to be made a

plaintiff to the suit and he was made a plaintiff but without any condition as to the

payment of costs. On the 23rd of November, 1911, the suit was dismissed on the

ground that the whole of the debt had been paid to Sahib Ram. Those payments

apparently were found to have been made in the years 1897 and 1903. Har

Prasad had died in the year 1892, so these payments were made to Sahib Ram

subsequent to the death of Har Trasad. On the 2nd of December, 1914,

Musammat Govindi, respondent to the present appeals, brought this suit No. 318

of 1914 to recover from Siheb Ram Rs. 1,950, a half share of the money which he

had recovered from the mortgagor Har Narain, plus Rs. 150. The plaintiff claimed

that the cause of action had accrued to her from the date of the decision of the

suit, when it had come to her knowledge that Sahib Ram had collected the money

from the mortgagor. Sahib Ram raised four points in defence. He first of all

pleaded that he had not received the money from the mortgagor. He next pleaded

that the suit was barred by time. He then pleaded that the plaintiff was not entitled

to more than a one third share in the amount recovered; and lastly, he pleaded

that Musammat Govindi was not the heir, as Brij Narain was the adopted son of

Har Prasad and in his presence she had no title.

2. During the pendency of the suit Musammat Govindi applied to the District Judge

for a succession certificate to enable her to recover this sum of Rs. 1,950 from

Sahib Ram as being a debt due to the estate of her husband The District Judge

granted her a succession certificate and she produce it in court. The Court of first

instance held against Sahib Ram on all points except one, i.e., as to the share to

which Musammat Govindi was entitled. It held that she was entitled to one-third

and not one-half of the sum recovered by Sahib Ram. Both parties appealed.

Musammat Govindi urged on appeal that she was entitled to a one-half share. The

defend it pleaded than she was not entitled to anything at all. Whilst the appeals

were pending, an appeal was preferred in the succession certificate case on

behalf of Brij Narain to the High Court and finally the succession certify case

granted to Musammat Govindi was withdrawn. It appears that in the year 1894

Sahib Ram had as guardian of Brij Narain applied for a succession certificate in

respect to other debts which were due to the estate of Har Prasad. After the

decision of the High Court an application was male for extension of the certificate



of 1894 in respect to a sum of Rs. 1,950 which was said to be due to the estate of

the deceased Har Prasad under a decree in a suit No. 318 of 1914 by the Second

Additional Subordinate Judge of Aligarh. Now this decree was the decree which

was passed by the court of first instance in this very suit No. 318 of 1914 in favour

of Govindi against Sahib Ram. On appeal the District Judge held that Musammat

Govindi was entitled to a one-half share in the amount collected by Sahib Ram. He

held that the suit was not time-barred, and that Brij Narain was not the adopted

son of Har Prasad. He, therefore, decreed the plaintiff's claim in full and dismissed

the appeal of Sahib Ram. Sahib Ram now corner to this Court. He practically

presses all the same points again.

3. It is urged, firstly, that the succession certificate granted to Musammat Govindi

having been withdrawn, she is no longer entitled to a decree against Sahib Ram.

In our opinion Section 4 of the Succession Certificate Act does not apply to the

facts of the present case. That section says that 'No court shall pass a decree

against a debtor of a deceased person for payment of his debt to a person

claiming to be entitled to the effects of the deceased person or any part thereof, or

proceed, on an application of a person claiming to be so entitled, to execute

against such a debtor a decree or order for the payment of his debt, except on the

production by the person so claiming of a succession certificate,' etc. In the

present case Musammat Govindi is suing, not a debtor of the estate of her

husband, but a person who has wrongfully collected debts due to that estate and

is holding them as against her. The collection of the debts was made long after the

death of Har Prasad. The money in Sahib Ram's hands is due to the heir of Har

Prasad, but Sahib Ram in no sense can be said to have been a debtor to the

estate of Har Prasad. Section 4 of the Succession Certificate Act was clearly

adopted to protect a debtor when called upon to pay a debt duo by him to a

deceased person. Har Narain, the original mortgagor, if he had not paid off the

debt, would have been a debtor such as is contemplated under Section 4. Sahib

Ram, in the circumstances of the present case, is no such debtor, and in our

opinion Musammat Govindi had no necessity whatsoever to produce a succession

certificate in this litigation. The decision of this Court in the matter of the

succession certificate and relating to Brij Naraiu's alleged adoption is in no way

final or binding between the parties. Section 25 of the Act is very clear indeed on



this point.

4. The judgment next dealt with and disposed of the question of adoption.

5. In regard to the question of limitation it is urged that limitation began to run as

against Sahib Ram from the moment he collected the debt, that is, from the years

1897-1903, and the suit having bean brought more than three years after the

money was received by him is now barred by time. The plea comes very badly out

of the mouth of Sahib Ram, who in the year 1910 instituted a suit against the

original mortgagor to recover the mortgage money on the ground that it had not

been paid. If ever a fact is clearly proved it is beyond doubt in the present case

that Sahib Ram having collected the money, concealed that fact from Musammat

Govindi, who was entitled to a share therein. Not only that, but he brought a suit (a

suit which must have been false to his knowledge) to cover his tracks, and

Musammat Govindi is fully justified in law in stating that it was not until the 23rd of

November, 1911, that she was aware of the collection of the money by Sahib

Ram. Section 18 of the Limitation Act clearly would apply to the facts of the

present case. When Musammat Govindi applied to be made a plaintiff in the suit,

Sahib Ram actually allowed her to be made a plaintiff and made her responsible

for half the costs of the suit. Tie plaint was filed on the 2nd of December, 1914. It

was within time because the 23rd of November, 1914, fell on a holiday and the

courts did not re-open till the 2nd of December, 1914. The claim was, therefore,

within three years of the 23rd of November, 1911, and is within time.

6. Finally, there remains the question of the share to which Musammat Govindi is

entitled. We think the decision of the court below on this print is quite correct,

especially in view of the fact that when Musammat Govindi was made a plaintiff in

the suit of 1910 Sahib Ram allowed her to be made a plaintiff on condition that she

would pay half of the costs of the litigation, thereby tacitly admitting that she was

entitled to half of the amount collected. There is no force in this appeal. We,

therefore, dismiss it with costs.
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