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1. In this case one Narain Das sued two tenants for rent which was in arrear. They

pleaded that they had paid the rent to Gobind Ham, one of the shareholders of the

village. Gobind Earn did allege in his deposition, before he was made a party to

the suit, that he had received this rent, and alleged that he was entitled to receive

the rent, not only as a shareholder, but also as the appointed agent of Narain Das.

On that the Judge in the Rent Court made Gobind Earn a party to the suit,

professing to act under Section 148 of the Rent Act. It appears to me that he was

justified in making Gobind Ram a party to the suit under that section, because

obviously the defence of the tenants and the deposition of Gobind Ram was that

Gobind Earn was a shareholder in the village, and did receive the rent, of which,

as a shareholder, he was entitled to enjoy some portion. As a matter of fact, the

defence of the tenants and the statement of Gobind Ram must have led to the
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inference that the transaction between Gobind Ram and the tenants was a bond

fide one. After Gobind Ram was made a party to the suit in the Rent Court, the

case was heard by the Judge in the Rent Court, and he came to the conclusion

that the rent in question had been paid to Gobind Ram, as had been alleged by

him and the tenants, and on that he dismissed the suit. From that dismissal of the

suit in the Rent Court the plaintiff, who was found to be the lambardar, brought his

appeal to the District Judge. It is not clear from the judgment of the District Judge

whether he, in fact, found that the rent had been paid to Gobind Ram, and whether

Gobind Ram did receive and enjoy the rent, within the meaning of Section 148 of

the Rent Act. However, what he did was to pass a joint decree against Gobind

Ram and the tenants for the amount of this rent.

2. Against that decree the tenants have not appealed, and therefore we need not

concern ourselves with the question whether or not the decree was justified as

against them. Gobind Earn has, however, appealed, and one of his grounds of

appeal is that there was no power in the Court below to join him as a third party to

the suit, and no jurisdiction in the Court to pass a decree against him. The decree

which is in appeal before us is one on which, if there was jurisdiction to pass it,

execution might issue, and therefore we have to see whether either the Rent Court

or the Court in appeal could pass against a person added under Section 148 a

decree upon which execution might issue. That depends upon the construction to

be put upon Section 148 of the Rent Act. I take it as undoubted law that before a

decree for rent upon which execution can issue can be passed, the right of the

person obtaining the decree to receive such rent must be established, because if

he did not establish his right, or his right were not admitted, he would have no

more right to receive the rent than a stranger. Therefore, in this case, in order to

support the decree, we must see whether the Lower Appellate Judge had power to

determine a question of title to receive the rent as against the third party. I think it

is plainly provided in Section 148 of the Rent Act that that is a question which

cannot be decided in what may be called a rent suit, i.e., a suit in which rent is

claimed in the Rent Court. It is a question of title which, by the proviso of that

section, must be litigated and determined in a subsequent suit in a Civil Court. On

that ground I am of opinion that, in this particular case, whether Gobind Ram was

rightly or wrongly made a party in the rent proceedings, there was no power in the



Lower Appellate Court to pass a decree against him in respect of the rent upon

which execution could issue. I think I am supported in that view by the decision of

my brothers Straight and Brodhurst in the case of Madho Prasad v. Ambar I. L. R.,

5 All., 503. In that suit it was held that even where a third person had actually and

in good faith received the rent sued for, the claim should not have been decreed

against him but should have been dismissed. I think that is an authority for the

view of Section 148 which I have expressed.

3. There is only one word more to be added. In saying this, I do not wish to

express any decided judicial opinion on the point. We have only to deal with the

decree before us, which, I think, was in excess of the jurisdiction of the Court

which passed it. The question may arise as to the object of making a third person,

who claims under Section 148 of the Rent Act, a party to the suit. It may possibly

have been the intention of the Legislature that, by bringing him in, he may be

bound by a declaration in the suit that he bad, in fact, received the rent, so as to

prevent him in the civil suit from denying the tact that he had actually received the

rent. That may be the object of making him a party to the suit.

4. Under these circumstances this appeal should be allowed, but inasmuch as the

line of defence taken by Gobind Ram was one likely to lead to confusion in the

minds of the Judges below, and has given us a great deal of difficulty in

understanding what was the position he took up, his appeal will be allowed without

costs.

Oldfield, J.

5. I concur. I have only to add a few words. On looking to the pleadings of the

tenants and Gobind Ram in this suit, I think a question did arise under Section 148

of the Rent Act, and, that being so, it was the duty of the Judge to decide, in the

first instance, whether Gobind Ram had been actually and in good faith receiving

and enjoying the rent before and up to the time when the right to sue accrued. Had

he decided in the affirmative, the plaintiff's claim would necessarily have been

dismissed, and of course no decree would be passed against Gobind Ram, and in

that case his appeal would be entitled to succeed. If, on the other hand, that



question had been decided in favour of the plaintiff, then the decree would be

made against the tenants for the rent, but not against Gobind Ram. Section 148 of

the Rent Act provides that ' the question of such receipt and enjoyment of the rent

by such third person may be inquired into, and the suit shall be decided according

to the result of such inquiry.' I think this means that in that case the decree the

plaintiff would be entitled to would be a decree against the tenants for the rent thus

claimed. I do not think it was contemplated that a party who was brought in under

Section 148 of the Rent Act should be made subject to the decree for rent, so as

to allow execution to be taken out against him. The only question between him and

the plaintiff contemplated for trial is the receipt and enjoyment of the rent, and the

last portion of Section 148 provides that 'the decision of the Court shall not affect

the right of either party entitled to the rent of such land to establish his title by suit

in the Civil Court, if instituted within one year from the date of the decision.' That

seems to me to show that, as between the plaintiff and Gobind Ram, the question

was left open to be decided by a subsequent suit in the Civil Court, and a Revenue

Court could not pass a decree for rent against the intervenor, who does not

occupy the position of a tenant. With these remarks, I concur in the decision of the

learned Chief Justice.

Brodhurst, J.

6. The Lower Appellate Court obviously should not have decreed the claim both

against Gobind Ram--a co-sharer, made a defendant under Section 148 of the

Rent Act--and the tenants. With reference to the ruling of a Bench of this Court in

Madho Prasad v. Ambar I. L. R., 5 All., 503, the Lower Appellate Court should,

under no circumstances, have decreed the claim against Gobind Ram, a

defendant under Section 148, and on its finding that the rent had not been paid to

any one but was still due to the plaintiff lambardar, it should have passed a decree

against the tenants, and against them alone.

7. Gobind Ram only has appealed. As the Lower Appellate Court's decree against

him is wrong, I concur in allowing his appeal, and in modifying the decree of the

Lower Appellate Court to that extent, and in ordering that each party pay his own

costs.
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