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George Knox, J.

1. The Additional Sessions Judge of Meerut in an appeal pending before him

entered in his judgment the following observation: 'All accused persons are of right

entitled to be defended by a pleader and the definition of 'pleader' in the Criminal

Procedure Code does not include mukhtars; special permission of the Court has to

be obtained for the representation of an accused person by other than a pleader;

but Magistrates seem to take it as a matter of course that mukhtars should appear.

While this is so, the standard of morals in the Courts can never improve. I dismiss

this appeal and order that a copy of this judgment be Bent to the District

Magistrate for information.' Upon receipt of this the District Magistrate of

Muzaffarnagar issued the following order: 'Mukhtars can appear under Section 4

(r) (1) only with the Court's permission. Draw all Courts' attention to this section.

2. It is contended before as that both these orders, namely, the order of the

Additional Sessions Judge of Meerut and the order of the District Magistrate of
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Muzaffarnagar, were made without jurisdiction. This contention is raised by certain

mukhtars of the Muzaffarnagar district, who are represented in this Court by

learned Counsel. The learned Counsel in opening his case boldly claimed for his

clients the right to appear whether with or without permission in Criminal Courts.

His argument was that the words contained in the clause of the Code of Criminal

Procedure quoted above did not refer to a mukhtar who has obtained a certificate

from this Court authorizing him to practise in Criminal Subordinate Courts. He

wished us to read the words 'appointed with the permission of the Court to act in

such proceeding' as qualifying the immediately preceding words 'other persons'

and as not referring or qualifying the words 'any mukhtar.' In the first place, if that

had been the intention of the Legislature, we should have expected to find words

'any mukhtar' placed in group (1), Clause (r), and not, as they are, in group (2) of

that clause. There is a still further difficulty which is an insuperable one, and that

arises out of the provisions of Section 9 of Act No. XVIII of 1879. This section

defines the powers given to mukhtars on enrolment and provides that a person so

enrolled 'may practise as a mukhtar in any such Civil Court and any Court

subordinate thereto and may, subject to the provisions of the Code of Criminal

Procedure, 1882, appear, plead and act in any such Criminal Court and any Court

subordinate thereto. 'The language here used shows that the Legislature intended

to draw, and did draw, a distinction between the privileges of a mukhtar when

practising in a Civil Court and his privileges when practising in a Criminal Court. In

the latter case those privileges are subject to the provisions of the Code of

Criminal Procedure, 1882, that is to say, including and in addition to other

provisions, the provision that he can only act when he has received the permission

of the Court to act in a particular proceeding. The history of the genesis of this

provision in Clause (r) confirms the view we take of the intention of the Legislature.

The learned Government Advocate pointed out that when Act No. V of 1898 was

still in the stage of a bill and before the Legislative Council, the draft proposed to

confer upon mukhtars the very privileges which are contended for here. But when

the bill passed into law, the pro-visions which had prevailed under Act No. X of

1882 were replaced in Act No. V of 1898 without any change. All that the learned

Additional Sessions Judge has done in his judgment is to draw the attention of the

Magistrate subordinate to him to Clause (r) of Section 4 of Act No. V of 1898



intimating that these provisions apply to mukhtars holding certificates. The District

Magistrate has done nothing more than to draw the attention of the subordinate

Courts to the subject. We cannot say that in either order the Courts concerned

acted without jurisdiction or contrary to law.

Banerji, J.

3. I entirely agree. At the same time I am of opinion that if permission' to act in a

criminal case be asked for by a mukhtar who holds a certificate empowering him to

practise in Criminal Courts, such permission should not be refused except for valid

reason's and having regard to the circumstances of the particular case and of the

particular mukhtar who applies for permission.

Richards, J.

4. I also agree in what has been said by Sir George Knox and Mr. Justice Banerji. I

think, in considering whether or not permission should be granted to a mukhtar

who has qualified himself with the certificate provided by the Legal Practitioners

Act, the Court ought to consider every application on its merits. Mukhtars cannot

expect or claim all the privileges of vakils and advocates who have had to qualify

themselves after much study and expense. This is what is really claimed on behalf

of the present applicants. On the other hand there must be many occasions when

the difficulty of obtaining the services of an advocate or pleader will be very great,

and perhaps, having regard to the means of an accused person and distance,

practically impossible. All these are matters which I think the Court might fairly

take into consideration when granting or withholding permission to a mukhtar

holding the certificate mentioned in the Legal Practitioners Act XVIII of 1879.
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