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Judgement :

1. The haqq-i-shuf'a or right of pre-emption known to the Muhammadan law, and

of which some of the expounders of that law declare the operation limited to

houses and parcels of enclosed land, had in some instances become a village

custom and attached to the alienation of shares in revenue-paying mahals when

the first settlement under Regulation IX of 1833 was made in these Provinces.

These instances wore, we believe, not numerous, but inasmuch as it was deemed

conducive to the welfare and tranquillity of village communities that some such

provision should he made to prevent the incursion into the community of strangers

in race or religion, the officers engaged in the preparation of the record-of-rights

induced the proprietors to consent to the introduction of a stipulation binding each

co-sharer when transferring his share to give the first refusal of it to one of his own

family or to the other co-sharers in the patti or mahal. These stipulations vary in

their terms, and while they are not clogged with the formalities which attach to the

Muhammadan haqq-i-shuf'a. they also differ from that right, in that while the latter
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is regarded by Muhammadan law as a feeble right, the former, arising out of

contract, are enforced with the same rigour as contracts.

2. Unfortunately, the introduction of these restrictions on the freedom of alienation

has worked results wholly unexpected, and produced evils scarcely less than

those they were designed to avert. So long as land possessed no great value in

the market, the consequences were not plainly apparent. Now that land has

acquired greater value, and that in some districts there is an active demand for it,

the results of these restrictions cannot escape observation.

3. Except under the pressure of necessity, land-owners rarely part with their

landed property. It is, therefore, of the utmost moment to them to obtain its fair

value and without unreasonable delay. Now, in a village held by a number of co-

sharers it is almost impossible to obtain within a reasonable time from every co-

sharer an explicit refusal of an offer of sale, or such evidence of the refusal us will

thereafter be incontrovertible. Not unfrequently when a co-sharer desires to sell his

share, and in fulfilment of the stipulation offers it to his co-sharers, some one or

more of them will neither explicitly accept nor decline the offer, but haggle to

obtain it at a price far below its value. When the patience of the seller is

exhausted, or the urgency of his need no longer permits delay, lie is driven to

effect a sale with a stranger, which is followed after the longest delay allowed by

law by the institution of one or more suits to enforce the right of pre-emption. The

stranger, aware of the risk to which his purchase is exposed, either at once takes

account of it by offering less than the property ought to fetch if it could be sold

freed from the risk, or retains a portion of the purchase-money until it be seen

whether the sale is contested, or, if contested, the result be known. Fictitious

considerations are entered in sale-deeds, fictitious payments made before the

registering officers, fictitious receipts executed, and wholesale perjury committed

on the one side or the other when the Courts come to inquire into the prices

actually paid.

4. In the case now before us a claim is made which, if allowed, will render the

condition for pre-emption still more onerous, and impair still further the value of

property to which it attaches. The plaintiff seeks to disturb sales made some years



before suit at a time when he was a minor and unrepresented by any person

competent on his behalf to conclude a purchase. Having brought a suit within a

year from the date on which he attained his majority, he is not barred by limitation

from enforcing his claim, and the main question is whether or not the right accrued

to him. The Court of First Instance assumed that the right accrued to the plaintiff,

notwithstanding his minority, and decreed the claim. The Judge on appeal

considered that, inasmuch as no claim had been advanced either by the minor or

his mother, who managed her son's property within a reasonable period after the

sale, the right was lost. The Judge replied on the decision of the late Sudder

Court, North-Western Provinces, in Nanao v. Tirkhu S.D.A. Rep. N.W.P. 1865, p.

97 in which it was held the nature of a pre-emptive right to be such as to require

immediate assertion as a condition essential to its recognition, and that minority

will not excuse laches in the assertion of the claim.

5. In special appeal the propriety of this ruling has been impugned. It does not

appear from the report whether the claim which was before the Sudder Court was

based on the Muhanmmdan haqq-i-shuf'a or on a special condition in the record-

of-rights. Under the Muhammadan law immediate demand is certainly essential,

but, as we have said, the formalities which are requisite under that law do not

apply to rights of pre-emption created by contract, unless it appear that it was the

intention of the parties to attach to the exercise of the right the same formalities as

are required by Muhammadan law.

6. In all cases in which the right is asserted as based on a stipulation entered in

the record-of-rights, the terms of the stipulation must be regarded, and those

conditions only imposed which the language of the stipulation warrants.

7. In the case before us the stipulation has been thus translated:

Every co-sharer is to the extent of his possession at liberty to alienate his share by

sale or mortgage, but at the time of alienation there is this condition, that whoever

desires to alienate his share, first of all the nearest co-sharer will lie entitled to it,

and in the event of his refusal it shall be transferred to the other co-sharers in the

other thoke, and when all have refused or do not give the proper price, then a

transfer may be made to another (i.e., a stranger), and after that the light of



alienation shall belong to no co-sharer.

8. There is nothing in the language of this stipulation to show that the formalities of

the Muhammadan law were attached to the right of pre-emption, nor that the right,

if it accrued, would be forfeited if it were assorted at any time within the period

allowed by the Jaw of limitation. Put, while we cannot support the decree of the

Court below on the ground on which it proceeded, we see other grounds which in

our judgment justify us in affirming it.

9. It could not have been the intention of those who framed or accepted the

stipulation, that no complete alienation should be made so long as there was a co-

sharer in the village under a disability to make a binding contract; and the

language of the stipulation so far from supporting militates with the suggestion that

there could have been any such intention. The condition was clearly to take effect

at the time of the sale, and its language implies that the co-sharers in whose

favour the condition was created were to be persons who were competent at the

time to make a binding contract to accept or refuse the offer. The generality of the

reservation of right to all the co-sharers of the several classes is controlled by

other terms which imply that the option of purchase is to be exercised at the time

of the sale, and that it is to be given to those who are competent to accept or

refuse it. It is admitted that the plaintiff was at the time of the sale impugned a

minor, and it is not alleged that there was at that time any person competent at

that time to conclude a contract which would be binding on him.

10. It follows from the construction we put on the stipulation that the seller was not

bound to make the offer to the plaintiff, and that the sales cannot be invalidated by

reason of the absence of proof of refusal on his part. We have assumed the

stipulation in the record-of-rights arose out of contract, because such we believe to

have been the more general origin of these stipulations; but assuming the clause

in the record-of-rights to be a record of custom, we are still at liberty to collect its

incidents from the terms in which it is recorded. Indeed, were the clause merely a

record of custom, and its language were ambiguous, a custom to be a good

custom must be reasonable, and we could not hold a custom reasonable which

allowed the validity of transfers of property to remain for an indefinite period in



suspense.

11. For the reasons we have stated we affirm the decree of the lower Appellate

Court and dismiss the appeal with costs.
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