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Pearson, J.

1. This case has been argued before us at great length, and the conclusion at

which I have arrived, after consideration of all that has been said on both sides, is

that the suit as brought is not maintainable. The appellant has, in my opinion,

failed to show that, because the defendant has been put out of caste by the

members of his brotherhood on account of his intending to give his infant

daughter, aged eleven years, in marriage to a man by name Phunda Ram, said to

be more than seventy years old and impotent, in consideration of receiving from

him about Rs. 400, he (the defendant) has, according to Hindu Law, lost his right

as guardian to the custody of the said girl; and such a contention, even were it

supported by Hindu Law, must be disallowed in reference to the provisions of Act

XXI of 1850. The claim on the appellant's part on the basis of that contention to

have the custody of the girl himself as her guardian in lieu of her father, and as
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such to be declared empowered to arrange for her marriage to a suitable husband,

cannot therefore be conceded. Assuming that, in a suit properly brought for that

purpose, and on proof of Phunda Ram's physical disqualification for marriage, the

Courts could interfere so far in the matter as to restrain the defendant from

marrying his daughter to that person, it would not be necessary to proceed so

much further as to deprive the defendant of his rights or to relieve him of his duties

as a father. The lower Appellate Court has held the assertion respecting Phunda

Ram's impotency not to be substantiated. It is urged that the lower Courts should

have caused Phunda Ram to be examined by the Civil Surgeon, but no provision

of law authorising such a procedure has been pointed out. Phunda Ram was not

even a party to the suit. It has been stated in the course of the argument before us

that under Hindu Law a marriage may be dissolved on the ground of the

bridegroom's impotency. If this statement be correct, it is satisfactory to think that,

should the defendant insist on carrying out his intention, the girl may, if entitled to

claim it, have a remedy at law. Although the appellant may not have been entitled

to bring this suit as her guardian or to claim her guardianship, his action in the

matter is attributable to commendable motives, and in dismissing his appeal, not

without reluctance, I would dismiss it without costs, and in affirming substantially

the decrees of the lower Courts, I would modify them in so far as they order the

costs of the defendant to be paid by the plaintiff.

Robert Stuart, C.J.

2. I have taken a little time to consider this case, for I confess I was anxious, if I

possibly could, to give the plaintiff the remedy he seeks. In our order of the 13th

Juno last* it is justly remarked 'that the marriage of a girl eleven years old to a man

of seventy years old is, on the face of it, an immense injury to the girl, and an

extreme abuse of the father's authority as her guardian,' and having heard the

case out, in fact and in law, I still adhere to that remark, and I would, if I could,

prevent this marriage. Put I regret to say that, having fully considered it in all its

bearings, as well with respect to the peculiar principles and precepts of the Hindu

Law as on the other legal grounds which were maintained at the hearing, I have

arrived at the same conclusion as that expressed by Mr. Justice Pearson. No

doubt it would have been better if the old man, Phuuda, the would-be-bridegroom,



had been a party to the original suit, but it is too late to consider that now, even if

he had been prejudiced by the order we now make. So far, however, as be is

concerned the result is substantially favourable to him, although I should be glad

to learn that the marriage does not take place.

3. I also agree with Mr. Justice PEARSON that this appeal should he dismissed

without costs of the Courts below. I would order each party to bear his own in both.

--------------------------------Foot Note--------------------------------------

* This was an order granting, under Section 193 of Act VIII of 1859, an injunction

restraining the defendant from carrying out the intended marriage, pending the

determination of this special appeal.

SooperKanoon - India's Premier Online Legal Search - sooperkanoon.com


