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1 INTHEHIGHCOURTOFJHARKHANDATRANCHI W.P.(L)N0.69970f2011
TheirWorkmanUnionrepresentedthroughits,RamRatanRam
Jt.GeneralSecretary,BahujanManzdoorUnionhavinghisoffice
atMinesRescueStationPO,PS&DistrictDhanbad ... Petitioner Versus
1.TheUnionofindia 2. TheDESKOfficerintheMinistryofLabour/Sharam
Mantralaya,Govt.ofIndia,NewDelhi
3.EmployersinrelationtotheManagementofGendraBansjora
Colliery,M/sBCCL,PO.Bansjora,DistDanbad

4. TheGeneralManager,InSujuaAreaofM/sBharatCoking
CoalLtd.,POSajua,PSandDistDhanbad...Respondents ~ ———-mmmmmmmmeee-
CORAM:HON'BLEMR.JUSTICESHREECHANDRASHEKHAR
ForthePetitioner:Mr.P.Modi,Advocate Mr.SarvendraKumar,Advocate FortheUOI
:Mr.PrabhashKumar,CGC FortheBCCL :Mr.A.K.Mehta,Advocate
Mr.AmitKr.Sinha,Advocate 06/11.02.2015 Seeking quashing of order dated
19.07.2011, the presentwritpetitionhasbeenfiled.

2. The brief facts of the case are that, the concerned workman was working as
General Mazdor at Sendra Bansjora Colliery under Sujua area and he was
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dismissed on 21.01.2004. The petitionerUnion submitted a representation against
the illegal dismissal of the concerned workman before the Assistant Labour
Commissioner on 09.02.2010. The management submitted its reply and denied
employment to the concerned workman. Finally, the conciliation failed and a report
dated 25.10.2010 was sent to the Ministry of Labour & Employment however, vide
order contained in letter dated 19.07.2011, the appropriate Government refused to
refer the dispute for adjudication on the ground that the dispute has been raised 2
belatedly after six years. Aggrieved, the petitioner has approached this Court by
filing the present writ petition.

3. A counteraffidavit has been filed on behalf of the management of Gendra
Bansjora Colliery, M/s Bharat Coking Coal Limited, supporting the impugned order
contained in letter dated 19.07.2011. It is stated that the appropriate Government
has formed an opinion that neither any dispute existed nor it was apprehended six
years after dismissal of service. The concerned workman was dismissed on
21.01.2004 and he raised an industrial dispute on 09.02.2010 and no explanation
has been offered on behalf of the workman for the said delay. It is stated that in
National Engineering Industries Limited vs. State of Rajasthan and Others,
reported in (2000) 1 SCC 371 and in Sapan Kumar Pandit vs. U.P. State Electricity
Board and Others, reported in (2001) 6 SCC 222, the law on this issue has been
settled by the Hon'ble Supreme Court and therefore, no interference is required in
the matter.

4. Heard the learned counsel appearing for the parties.

5. The learned counsel appearing for the petitioner submits that the date on which
a complaint was made to the Assistant Labour Commissioner that is, on
30.07.2010 is not a relevant date for forming an opinion whether there was an
unexplained delay on the part of the workman for raising dispute. It was further
submitted that the appropriate Government in exercise of its power under Section
10 of the Industrial Dispute Act cannot go into the merits of the matter.

6. Percontra, Mr. Prabhash Kumar, the learned counsel appearing for the Union of
India supports the impugned order dated 19.07.2011 and submits that in view of
the decision of the 3 Hon'ble Supreme Court in Secretary, Indian Tea Association



vs. Ajit Kumar Barat and Others, reported in (2000) 3 SCC 93, the refusal of the
appropriate Government to refer the dispute for adjudication is not liable to be
interfered with by this Court.

7. Mr. A.K. Mehta, the learned counsel appearing for the respondentBCCL
reiterates the stand taken in the counteraffidavit and supported the stand taken by
the learned counsel for the Union of India.

8. | have carefully considered the submissions of the learned counsel for the
parties and perused the documents on record.

9. Section 10 (1) of the Industrial Disputes Act, 1947 is extractedbelow:

10. ReferenceofdisputestoBoards,Courtsor
Tribunals.(1)WheretheappropriateGovernment

isofopinionthatanyindustrialdisputeexistsoris apprehended, it may at any time, by
order in writing (a)referthedisputetoaBoardforpromotinga settlementthereof;or (b)
refer any matteappearingtobeconnected with or relevant to the dispute to a Court

for inquiry;or (c)referthedisputeoranymatterappearingto
beconnectedwith,orrelevantto,thedispute,ifit relates to any matter specified in the
Second Schedule,toalLabourCourtforadjudication;or

(d)referthedisputeoranymatterappearingto be connected with, or relevant to, the
dispute, whetheritrelatestoanymatterspecifiedinthe 4 Second Schedule or the Third
Schedule, to a Tribunalforadjudication: Providedthatwherethedisputerelatestoany
matte specified in the third Schedule and is not likely toaffect morethanone
hundredworkmen,  theappropriateGovernmentmayi,ifitsothinksfit, make  the
reference to a Labour Court under clause(c): Provided further that where the
dispute relatestoapublicutilityserviceandanoticeunder Section 22 has been give,
the appropriate Governmentshall,unlessitconsidersthatthenotice
hasbeenfrivolouslyorvexatiouslygivenorthatit wouldbeinexpedientsotodo,
makeareference under this SubSection notwithstanding that any other
proceedingsunderthisActinrespect ofthe disputemayhavecommenced: Provided
also that where the dispute in the relation to which the Central Government is the
appropriateGovernment,itshallbecompetentfor the government to refer the dispute
to a Labour courtoranindustrialTribunal,asthecasemaybe,



constitutedbytheStateGovernment. 10. Section 2 (K) of the Industrial Disputes Act,
1947 defines industrial dispute to mean a dispute or difference between employer
and employees or between employer and employers.
InSecretary,IndianTeaAssociationVs.Ajitkumar Barat and Others (Supra), taking
note of decision in Sultan Singh Vs. StateofHaryanaandAnotherreportedin(1996)2
SCC 66, the Hon'ble Supreme Court has summarised the law thus, 5 1. The
appropriate Government would not be
justifiedinmakingareferenceunderSection10of the Act without satisfying itself on
the facts and circumstances brought to its notice that an industrial dispute exists or
iIs apprehended and if such a reference is made it is desirable wherever
possible,fortheGovernmenttoindicatethenature ofdisputeintheorderofreference. 2.
The order of the appropriate Government
makingareferenceunderSection10oftheActisan administrative order and not a
judicial or quasijudicial one andthecourt,therefore,cannot canvass theorder of
thereferenceclosely tosee if therewasanymaterialsbeforetheGovernmentto support
its conclusion, as if it was a judicial or quasijudicialorder. 3.
AnordermadebytheappropriateGovernment
underSection10oftheActbeinganadministrative
ordernolisisinvolved,assuchanorderismadeon
thesubjectivesatisfactionoftheGovernment. 4. It is appears from the reasons given
that the appropriate Government took into account any consideration irrelevant or
foreign material, the courtmayinagivencaseconsiderthecaseforawrit ofmandamus.

5.1t would,however,beopentoapartytoshow
thatwhatwasreferredbytheGovernmentwasnot
anindustrialdisputewithinthemeaningoftheAct. 11.

InTelcoConvoyDriversMazdoorSanghVs.StateofBihar,

reportedin(1989)3SCC271,ithasbeenheldthatthoughthe

appropriateGovernmentcanformanopinionwhetherindustrial dispute exists or is
apprehended but it is not entitled to 6 adjudicate the dispute itself on merits.
Where the dispute is whetherthepersonsraisingthedisputeareworkmenornot,the
same cannot be decided by the Government in exercise of its administrative
function under Section 10 (1) of the Industrial
DisputesAct,1947.TheHon'bleSupremeCourthasheldthus, 13.



Attractivethoughthecontentionis,weregret, we are unable to accept the same. It is
now well settled that, while exercising power under Section 10(1) of the Act, the
function of the appropriate Governmentisanadministrativefunctionandnota judicial
or quasijudicial function, and that in performing this administrative function the
Government cannot delve into the merits of the
disputeandtakeuponitselfthedeterminationofthe
lis,whichwouldcertainlybeinexcessofthepower conferredonitbySection10oftheAct.
12. It is not in dispute that the concerned workman was
dismissedfromserviceon21.01.2004andadisputewasraised before the Assistant
Labour Commissioner on 09.02.2010
however,thisaloneisnotsufficientfordrawinganinferencethat
thereisdelayonthepartoftheconcernedworkmeninraising thedispute. In
thecounteraffidavit therespondentBCCLhas
notaverredthatafterhisdismissalfromserviceon21.01.2004,
theconcernedworkmanneitherraiseddisputenorsubmittedany representation. It is
well settled that there may be delay of
severalyearsstillthedelaymaynotbefatal. Whatisimportantis to ascertain whether the
workman kept the matter alive by
submittingrepresentationorbyapproachingtheauthorities.The counteraffidavit filed
on behalf of the respondentBCCL is 7 completely silent on the issue. The order
contained in letter dated 19.07.2011 also does not indicate any consideration on
this aspect and the appropriate Government has declined the
mattertoreferforadjudicationonthegroundthattherewasa
delayofmorethansixyearsandthereisnojustificationforsuch
delay.Fromtheapplicationdated02.09.2010filedonbehalfof the concerned workman,
it IS apparent that the concerned
workmanrepresentedbeforetheauthorityforreinstatementin
servicehowever,noactionwastakenbythemanagement.The
failureofconciliationreportdated25.10.2010indicatesthata
copyofwrittenstatementfiledbythemanagement,acopyof
rejoinderfiledonbehalfoftheconcernedworkmanandMinutes
ofConciliationProceedingdated20.08.2010wereforwardedto the appropriate
Government. In the written statement dated



30.07.2010inparagraphno.6,withrespecttothestatementof
theworkmenthatherepresentedbeforethemanagement,itis
statedonbehalfofthemanagementthatitisamatterofrecord. 13.
Inviewoftheabovefactsandthelawsettledbythe
Hon'bleSupremeCourt,lamoftheopinionthatimpugnedorder
containedinletterdated19.07.2011isliabletobequashedand is hereby quashed. In
the result, the writ petition stands allowed. The respondent Ministry of
Labour/Sharam Mantralaya,Governmentofindiaisdirectedtotakeadecision
afreshinthematter. 14. Accordingly,|.A.N0.13490f2014alsostandsdisposed of.
(ShreeChandrashekhar,J.) Tanuj/
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