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1. This petition is filed to revise the order dated December 5, 1997, passed by the
Additional Commissioner of Commercial Taxes, Mysore Zone, Mysore, in Addl.
CCT, Mys MLN. AIT. SMR/833.64 of 1997-98, for the assessment year 1982-83,
which is marked as annexure 'A'.
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2. The facts of the case are, that the dealer has filed return of income in the status
of tenants-in-common for the assessment year 1982-83. The notice under Section
20 of the Karnataka Agricultural Income-tax Act, 1957, was issued on May 10,
1984, treating the status of the assessee as an association of persons and
proposed to levy tax. It is contended by the assessee that his status has to be
treated as tenants-in-common only and the same was rejected and he was treated
as association of persons and against that, appeal is filed. The appellate authority
allowed the appeal and remanded the matter to the respondents with a direction to
assess the appellant individually. The Addl. Commissioner of Commercial Taxes
while exercising revisional power under Section 35 of the Karnataka Agricultural
Income-tax Act, has issued notice stating that the order of the appellate authority
IS not correct and after considering the objections passed an order setting aside
the order under appeal and directed the assessing authority to levy the agricultural
income-tax on the income of Rs. 44,233 as one unit, considering status as
tenants-in-common (sic). Against that, the present revision petition is filed.

3. Learned counsel for the petitioner contended that the individuals are co-owners
of the property and, therefore, they being tenants-in-common, the assessment
ought to have been made on each individual instead of treating them as tenants-
in-common or association of persons. On the other hand, learned Government
Advocate contended that the tenants-in-common which were earlier in the
definition of 'person' was omitted and, therefore, the same cannot be now
available to be taxed taking them as individuals. By reading Sub-section (3) of
Section 2 of the definition of 'person’, it is manifest that co-owners have to be
taxed as association of persons and the order under appeal is quite correct.

4. In view of the above contentions, the important question that arises for
consideration is :

'‘Whether the tenant-in-common has to be taxed individually or as association of
persons ?'

5. The facts of the case show that, the property is owned by the co-owners as the
property is jointly purchased though shares are stated, there is no actual division.
Section 3 of the Karnataka Agricultural Income-tax Act, 1957, is a charging



section, providing that the agricultural income is a tax at the rate specified in the
Schedule to the Act for the financial year in accordance with the provisions of the
Act, on the total agricultural income of the previous year of every person. Section
2(1)(p) defines a 'person' as follows :

'2. (1)(p) 'person’ means any individual or association of individuals, owning or
holding property for himself or for any other, or partly for his own benefit and partly
for another, either as owner, trustee, receiver, common manager, administrator or
executor or in any capacity recognised by law, and includes an -undivided Hindu
Mitakshara family, an Aliyasanthana family or branch, a Marumakkattayam tarwad
or a tavazhi possessing separate properties, or a Nambudri or other family to
which the rule of impartibility applies, a firm or company, an association of
individuals, whether incorporated or not, and any institution capable of holding

property.'

6. Therefore, the benefit of levy of tax on the shares of each is not available.
Therefore, the status of tenants-in-common continues to be that of association of
persons. Therefore, making assessment of the petitioner as association of persons
is not unlawful or illegal and it is in accordance with the provisions of the Act.

7. Learned counsel for the petitioner contended that, while exercising the power
under Section 35 of the said Act, the revisional authority cannot go into the merits
of the case and decide the same beyond the scope of Section 35 of the Act. The
scope of Section 35 is already decided by this court in a number of cases and held
that wherever there is erroneous view of the appellate authority which causes loss
to the Revenue and the method of assessment is not proper, the revisional
authority can exercise suo motu revision. In view of the said circumstances, we do
not see any merit in this petition.

8. Accordingly, this revision petition is dismissed.
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