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S.U. Kamdar, J.

1. Rule returnable forthwith.

2. Heard parties. The impugned order, which is challenged in the present petition

is passed by the Labour Court in a reference, preferred by the respondent No. 1

workman. By the said impugned order, it is held that resignation of the respondent

No. 1 was obtained by force and thus, the resignation is invalid. Secondly, it is
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held that there is an illegal termination of services of the respondent No. 1 with

effect from 27th September, 1995. The Labour Court has also directed

reinstatement of the respondent No. 1 with full backwages and continuity of

service.

3. Some of the material facts are as under:

Respondent No. 1 was an employee of the petitioner-company and was working

as telephone operator cum receptionist. On 27th September, 1985 when the

respondent reported on the duty, she punched the attendance card of Miss

Cynthia Misquitta at about 8.47 a.m. It is the case of the respondent No. 1 that

since the attendance card of Ms. Cynthia Misquitta was adjacent to her card she

punched the same by mistake, thinking that it is her card. However, it is the case

of the petitioner that it has been observed from sometime that the attendance card

of Ms. Cynthia Misquitta has been deliberately punched, by somebody to mark her

attendance, even though she has remained absent, and therefore, an observation

was kept on the persons punching the cards. It is the case of the petitioner that the

respondent No. 1 was caught red handed and since she was caught red handed,

she tendered her resignation from her services, immediately on the same day i.e.

27-9-1985. It is further case of the petitioner that the said resignation was

accepted by the company on the very same day. After submission of resignation to

the petitioner, respondent has contended after few days that the said resignation

was obtained by force and contended that the petitioner should be treated in

continuity of the service. In view of the fact that petitioners did not accept the said

contention, the petitioner moved the Labour Court by filing a Reference (IDA) No.

48 of 1997 contending that resignation has been obtained by force.

4. On perusal of the record, it is evident that only ground which has been taken in

support of the so-called forced resignation was that the respondent was in the

cabin of one Mr. Apte, Personnel Officer alone and said Mr. Apte obtained her

resignation by force. It has been further contended that a circumstantial evidence

of the case indicate that the respondent who was steno-typist has given

handwritten resignation, and if it was voluntary, then she would have typed out the

resignation and would not have handed in handwritten resignation. On the basis of



the aforesaid two grounds the learned Labour Court has come to the conclusion

that the said resignation is a forced resignation. It has been further stated in the

impugned order that Mr. Apte and the respondent were in the cabin and there is

an assumption that Mr. Apte threatened her to resign and handwritten resignation

has been obtained.

5. Insofar as backwages are concerned, though it is an admitted position on record

that the respondent was working with one Kalpak Development Corporation with

the salary of Rs. 4,500/- per month. The Labour Court has held that it is not proved

that respondent No. 1 was earning sufficiently and therefore, he has granted her

backwages and continuity of service.

6. In my opinion, the impugned order is totally perverse. For the purpose of

determination whether resignation is obtained by force, the only evidence which

has been relied upon is resignation is handwritten and that the respondent No. 1

was with the Labour Officer in his cabin. There is no material whatsoever

produced to show that in fact any force was used by any person and that the said

resignation was obtained under any duress or force. The person who is alleging

force, and duress is first require to plead such a case with all details and thereafter

the same is required to be proved with material evidence. The fact that the person

is stenographer and still she has given handwritten resignation, in my opinion does

not mean that resignation is taken by force. The fact that the petitioner punched

the card of Ms. Cynthia Misquitta is not disputed but it is only claimed that it was

by mistake. I am also of the further opinion that merely because she resigned in

the cabin of Mr. Apte. Personnel Officer, does not establish any force or duress in

giving her resignation. Furthermore, the finding of the gainful employment is also

totally perverse. The Labour Court has ignored the admission of the respondent,

without giving any cognate reasons, in respect thereof. There is no material

whatsoever on record to believe that resignation was obtained by force. In my

opinion, the order passed by the Labour Court is totally perverse and based on no

material or evidence. Even the finding on the gainful employment is also baseless

and contrary to the admission of the respondent No. 1 herein. Thus, in my view the

order passed by the Labour Court being the order dated 14th December, 2005 is

unsustainable in law and accordingly the same is quashed and set aside. The



Reference (IDA) No. 48 of 1997 is dismissed. Petition is made absolute

accordingly. However, there shall be no order as to costs.
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