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[1] This is a suit filed by a Hindu husband against his wife for a declaration that
their marriage is null and void, or in the alternative for a decree for divorce under
the Bombay Hindu Divorce Act, 1947. The parties were married on 12th May
1950, at Bombay according to Hindu Vedic rites. At the date of the marriage, the
defendant was sixteen years of age having been born on 16th August 1934. The
plaintiff alleges that the defendant did not have at the time of marriage either a
vagina or uterus and she still has neither the vagina nor uterus, or to use medical


https://sooperkanoon.com/
https://sooperkanoon.com/340683

expressions, she has had no development of vaginal cervix, uterine or the genital
tract and the internal organs, and, therefore, she is impotent and incapable of
having sexual intercourse with any male. The plaintiff also alleges in the plaint that
the parents of the defendant practised fraud and deception upon him, as they did
not disclose these physical defects of the defendant, which they should have
known, as the defendant had no menstruation periods prior to marriage and does
not have them still. The defendant by her written statement admits that she had no
vagina at the time of marriage and has not got one even now; but she says that
she has been advised that a vagina can be created by a surgical operation. As
regards the uterus, it is her case that she has underdeveloped uterus. She admits
that she was at the time of marriage and still is incapable of having sexual
intercourse and is unable to consummate the marriage.

[2] At the hearing, the allegations of fraud and deception were unreservedly
withdrawn; and the defendant, whilst maintaining that her alleged impotence was
not permanent and wag curable did not lead any evidence to show that a vagina
can be created by a surgical operation. The result, therefore, is that | have to deal
with this case on the footing that the defendant has not and never had a vagina,
and is, therefore, and has always been incapable of consummating the marriage,
or having sexual intercourse with her husband. On these facts there can be little
doubt that she must be considered to have been impotent at the time of marriage
and she still continues to be impotent.

[3] If marriage amongst Hindus was a contract, there can be little doubt that on
these facts the plaintiff would have been entitled to a decree for nullity of marriage;
but it is urged on behalf of the defendant that a Hindu marriage is a sacrament
laLdkjand not a contract and there can, therefore, be no decree for nullity.

[4] On behalf of the plaintiff reliance is placed on a decision of their Lordships of
the Privy Council for the proposition that a Hindu marriage may be declared to be
null and void. The case relied upon is Mouji Lal v. Mt. Chandrabati Kumari 38 Ind.
App. 122 P. C. In that case, on an application for letters of administration it
became necessary to consider whether unsoundness of mind rendered the
marriage of an individual invalid. The Calcutta High Court held that the alleged



unsoundness of mind was not of such a character as would render the marriage
invalid, and Pargiter J, stated :

. Upon this finding, it is not necessary for me to consider the elaborate
arguments which have been addressed to us by both parties whether a marriage
contracted by a really insane person, is or is not invalid according to Hindu Law,'

When the matter went to the Privy Council their Lordships of the Privy Council
agreed with the Calcutta High Court that the objection to a marriage on the ground
of mental incapacity must depend on a question of degree and that in that case
the evidence of mental infirmity was wholly insufficient to establish such a degree
of that defect as to rebut the extremely strong presumption in favour of the validity
of the marriage. It may be urged that if nullity of marriage was not known to Hindu
law, their Lordships would not have proceeded to consider what was the degree of
mental incapacity in the individual; but none the less, it is quite apparent that their
Lordships did not apply their mind to the question as to whether there would have
been a nullity of marriage if the person was wholly insane, but only heldthat even if
the person was of unsound mind, the unsoundness was not of such a character as
would in any event render the marriage null and void. | am not, therefore, prepared
to read this judgment of their Lordships of the Privy Council as an authority for the
proposition that there can be nullity of marriage under Hindu law.

[5] Turning next to the authorities in India, a Full Bench of the Madras High Court
has in Amirthammal v. Vallimayil Ammal I. L. R. (1942) Mad. 807 held that a
congenital idiot can be lawfully married; and a Division Bench of the Allahabad
High Court has in Bhagwati Saran Singh v. Parmeshwari Nandan I. L. R. (1942)
ALL. 518 held that the marriage of a lunatic it duly solemnized is not invalid. On
the other hand, in Ratan Moni Debi v. Nagendra Narain Singh I. L. R. (1945) 1 Cal.
407, the Calcutta High Court has held that a wife whose husband was impotent at
the time of marriage and continues to be so is entitled to a decree of nullity of
marriage under Hindu law. Having regard to this conflict of authorities between the
different High Courts, it becomes necessary for me to consider afresh whether
there can be a decree of nullity of marriage under Hindu law in the case with which
| am concerned, viz. the case of a wife being impotent at the time of marriage and



continuing to be so thereafter.

[6] Now, both the Madras and the Allahabad High Courts in coming to the
conclusion that they did relied upon a passage in Mayne's Hindu Law (5th Edn.)
which is in the following terms (p. 109, S. 90) :

'‘As the great and primary object of marriage is the procurement of male issue,
physical capacity is an essential requisite, so long as mere selection of a
bridegroom is concerned; but a marriage with an impotent male is not an absolute
nullity as it is by English law.’

This was the opinion of John D. Mayne. In the tenth edition of the same book
which was edited by S. Srinivas lyengar a different view was taken, and in s. 105
at p. 150 it is stated that :

‘The marriage of a lunatic, an idiot or an impotent person is invalid under the Hindu

law.

In the subsequent edition, viz., the eleventh edition by N. Chandrasekhara Aiyer,
Section 105 repeats the observations of Mayne in the earlier editions quoted
above and then proceeds to observe (p. 143):

'. . .It has now been held by the High Courts of Madras and Allahabad, in decisions
of questionable correctness, that under the Hindu law, an idiot, a lunatic or an
impotent person can be lawfully married.’

Both the Madras and the Allahabad High Courts rejected the expression of opinion
in the tenth edition of Mayne and accepted the opinion in the earlier edition of
Mayne, with the result that it becomes necessary to consider whether the opinion
of John D. Mayne was justified by the texts on which be relied. In a foot-note,
Mayne relies upon Mann, 1X-203 and Narada XII-8 to 19, and | will proceed to
consider how far these texts support the view of Mayne.

[7] Manu IX-203 states:

;|fFkZrk rq nkjS% L;kr~ Dyhcknhuka dFkapu A



r'kkegRiUurUrwuka viR;a nk;egZfr AA

The translation of this verse in the Sacred Books of the East, vol. XXV, by Buhler is
(p. 373) :

'If the eunuch and rest (klibadi) should somehow or other desire to take wives, the
offspring of such among them as have children is worthy of a share.’

Now, the word 'kleebadi' refers to a category of people already enumerated in the
previous verse 201 which is translated in the Sacred Books of the East, vol. XXV,
as (p. 372) :

'Eunuchs and outcastes, (persons) born blind or deaf, the insane, idiots and the
dumb, as well as those deficient in any organ (of action or sensation), receive no
share.'

But there is no agreement amongst the commentators of Manu as to the true
translation of

Dyhckfn-The word is a cggozhfg lekl- There are two kinds of this Samas. One is
vrn~xq.klafoKkuks cggozhfg%and the other is rn~xq.klafoKkuks cgqozhfg%The
translation which | have quoted treats this word as being a rn~xq.k cgqgozhfg%and
that is the opinion of some of the commentators. But others take a different view.
Sarvadnya Narayan says: hcknhuk- feR;n~xg.klafoKkuks cggozhfg%Aand
Laxmidhar in Kalpataru also says the same thing. Ghose in his Hindu Law, 1st
Edn. vol. I, p. 487, translates this passage as follows:." Those beginning with the
eunuch' is a word in the Atadguna Bahuvrihi Samasa form and thus means all the
rest excepting the eunuch'."

Vivad Ratnakar also says :DyhcknhukfeR;rn~xq.kla foKkuks cgqozhfg%
DyhcL;viR;ksRiknuk;ksX;Rokr~which is translated by Ghose as follows:

'... The words 'eunuch and the rest' is a compound formed in the way of Atadguna
Bahuvrihi samasa and thus means all the rest except the eunuch, because the
eunnch is incapable of raising issue.' [Ghose's Hindu Law, 1st Edn., Vol. II, p. 562.



Vivad Ratnakar then proceeds to quote the author of Prakash as saying that the
word is rn~xqg.kcggozhfg%but refers to curable impotency. The well-known
commentator Medhatithi restricts the word 'kliba' to a variety of impotent persons
known as okUrjsrk%(whose semen is as thin as air) and who may have a desire
for co-habitation. In the alternative Medhatithi says that the word refers to people
who are not impotent at the time of marriage but subsequently become such.
Apararka says: YdhcL;kiR;a fpfdRlkfno'kknHofrwhich is translated by Ghose as
‘Children are born to impotent persons by means of medical treatment' from which
it follows that Apararka restricts the word to cases of curable impotency. Kuliuka
emphasizes the worddFkapu(somehow). He says that the word dFkapusuggests
that an impotent person should not marry, but if he does, he may have a
'kshetraja’ son.

[8] It is thus apparent that there is no unanimity even amongst the commentators
as to whether 'klibadi' is to be interpreted as vrn~xq.kor rn~xg.kcgqozhfg%and that
the commentators who incline to the view that it should be interpreted
asrn~xd.kcggozhfg%attempt to escape the consequences of such interpretation by
restricting the word either to curable impotence or to persons who were not
impotent at the time of marriage but subsequently became impotent. However, it is
really not very material to consider which of these two interpretations is the correct
one, because even if these texts of Manu do not apply, there is a similar text of
Yajnavalkya which would come into effect. Yajnavalkya 1l1-140-141 are as follows:

DyhcksFk ifrrLrTt% iM~xq:Uekdks tM% A

vY/kkspfd RL;jksxk|k Hkr ZO;k% L;qfuZja'’kdk%AA140AA
vkSjlk% {ks=tkLrs'kka funksZ'kkHkkxgkfj.kk% A
lgrk'pS'kka izHkr ZO;k ;ko}S Hkr ZIkRrk%AA141AA
Gharpure translates these verses as follows:

'‘An impotent person, an outcaste, and his issue, one lame, a mad man, an idiot, a
blind man, and a person afflicted with an incurable disease and (like) others, must
be maintained; excluding them from any share.



The aurasa and kshetraja sons, however, of these, if free from defects, are entitled
to allotments.' Yajnavalkya Smriti, 1st Ed., Verses, 140 and 141, pp. 265, 268.

This, therefore, is a clear text for the proposition that the{ks=tson of an impotent
person is entitled to a share on partition. Now, a woman is the field {ks=]the
person appointed to produce offspring is the one who sows the seed chftu~or one
who is appointed fu;ksfxu~ and the child born of such a union is a {ks=tson, i.e.
born out of the field. The possibility of a {ks=tson existed when the practice of
'niyoga’ was permissible whereby some other person could be appointed to beget
a child out of another person's wife. There is a great divergence of views as to the
Origin and scope of the practice of 'niyoga' and also as to whether Manu sanctions
or forbids it but it is unnecessary to consider it because there is unanimity of
opinion that 'niyoga’ is forbidden in the 'Kaliyuga' in which we at present live.
Sarasvativilas Ghose, vol. I, p. 1023 points out that Yajnavalkya I1-141 is
applicable only to 'dwaparyuga’, because the practice of having a 'kshetraja’ son is
forbidden in the Kaliyuga:--

kg ;kKo YD;uksDra A "WwkSjlk%{ks=tkLrs'kka funkszZ'kk Hkkxgkfj.kk%** bfr
rn~}kijkfn;gxfo'k;fefreUrO;a dykS {ks=tig=fu'ks/kkr~ A

It may be translated as follows :

' As to what Yajnavalkya says: 'but their sons legitimate and Kshetraja are entitled
to shares if free from similar defects', that was applicable in the Dwapara Yuga as
the Kshetraja son is prohibited in the Kali Yuga' (Principles of Hindu Law by
Ghose, 1st Edn., Vol. II, p. 1002, No. 157.)

Smiritchandrika Il, (Mysore Government Oriental Library Series, Bibliotheca
Samkrita, no. 48, 1916 Edn.) at p. 634 repeats verbatim the above quoted words
of Sarasvativilas. It must be remembered that the verses of both Manu and
Yajnavalkya are not in the chapter relating to marriage but are in the one relating
to partition ; and as there is no possibility of an impotent getting a son in the
Kaliyuga, which is the present ago, as the practice of 'niyoga’ is forbidden, there
can be no question of the son of an impotent getting a share on partition. If,
therefore, Yajnavalkya 1l1-141 does not apply in Kaliyuga, equally so Mann 1X-203



cannot apply in Kaliyuga.

[9] There is one further point in this connection which is of importance. In the case
before me, even assuming that these verses have an application in the present
age when they refer to the son of an impotent person, there is a possibility of such
a son in a case where the husband is impotent, because he may have a kshetraja
son; but there can be no son to an impotent female in any event, and, therefore,
there can be no question of these verses being requisitioned for the purpose of
showing that since the child of an impotent female is recognised as a sharer the
marriage of an impotent female must be deemed to be recognised. In any event,
as | will point out later, there are texts which directly deal with the question as to
whether the marriage of an' impotent person is null and void, and it would,
therefore, be improper to conclude from the fact that the son of a particular union
is to be given a share on patrtition that the union itself is a valid marriage. The
offspring of an illegitimate union may also be provided a share by any system of
law, but that would not render such a union a valid marriage.

[10] Turning next to the verses of Narada, chap. Xll, 8 to 19, on which also Mayne
relies, when one looks at these verses it is extremely difficult to see how a lawyer
of the eminence of Mayne could conceivably have read these verses as
supporting the proposition that the marriage of an impotent is valid. In the Sacred
Books of the East, vol. XXXIII, chap. Xll, Jolly translates verse 8 as follows (p.
186):

‘The man must undergo an examination with regard to his virile; when the fact of
his virile has been placed beyond doubt, he shall obtain the maiden, (but not
otherwise).'

Verses 9 and 10 describe the characteristics by which an impotent person can be
detected. Verse 11 says that there are fourteen species of impotent men including
both the curable and incurable. Then Narada lays down rules as to these different
species of impotent men. Verses 18 and 19 are as follows :

vU;L;ka ;ks euq’;% L;kneuq';%Lo;ksf'kfr A



yHksr IkU;a HkrkZjesrRdk;Z iztkirs% AA18AA
VIR;KFkZ fL=;% Iz"'Vk% L=h{ks=a chftuksujk% A
{ks=a chtors ns;a ukchth {ks=egZfr AA19AA
Jolly translates them as follows :

" If a man is potent with another woman but impotent with his own wife, his wife
shall take another husband. This is a law promulgated by the Creator of the world.

Women have been created for the sake of propagation, the wife being the field
and the husband the giver of the seed. The field must be given to him who has
seed. Hewho has no seed is unworthy to possess the field.' (Sacred Books of the
East, Vol. XXXIll, Chap. XII, Verses 18 and 19, at p. 169).

These two verses far from lending support to the proposition that the marriage of
an impotent person is valid appear directly to lay down that the marriage is not
valid. The result, therefore, is that neither Manu 1X-203 nor Narada XII-8 to 19 on
which Mayne relies for his opinion in the fifth edition support that opinion.

[11] Having thus destroyed the basis of the opinion, | will next proceed to consider
the texts that directly boar on the marriage of impotent persons. There are first the
texts which lay down who should got married. Yajnavalkya |-52 says :

vfolygrczp;ksZ y{k.;ka fL=;egnwgsr~ A
vuU;iwfoZdka dkUrkelfi.Mka ;oh;lhe~ AA
Gharpure translates this verse as follows :

"One who has not swerved from the vow of celibacy may take to wife a woman
possessing (good) qualifications, (viz.) one who has nut belonged to any other,
who is lovely, who is not a sapinda, and who is younger (than himself).’

Commenting on this verse Mitakshara says :

fL=;a uigaldRokuso'r;s L=hRosu ijhf{krke~ A



which may be translated as, 'a 'stri' examined as to her maidenhood to obviate the
possibility of her being sexless." Now, Mitakshara is a high authority and the
definition of 'stri' given by it lays down an essential requirement as to what
ahshould be. On behalf of the defendant reliance is placed on the statement in
Shabdendnshekhar to the following effect : Lruds'korh L=h L;kr AL=hhas hair and
breasts). That, quite obviously, is not a definition of what a 'stri' is but it only gives
some of the outward characteristics of a woman, for the purpose of identifying her
sex.

[12] Then, with regard to the husband, Narada XII-8, which | have already quoted
earlier, shows that the husband has to be examined as to his virile which,
Yajnavalkya prescribes that the wife has to be examined to find out that she is
potent. The result is that both the husband and the wife, according to the texts,
have to be examined in order to make sure that they are potent.

[13] We next have Vishnu quoted in Viramitrodaya, Sanskar Prakash,
(Chowkhamba Sanskrit Series, 1913 edn., p. 5-51) :

dqCtokeutkR;U/kDyhciM+~XokrZjksfx.kke~ A
ozrp;kZ Hkosks'kka ;koTtkaoeua'kr% AA
The agreed translation of his verse is :

‘The crooked, the dwarf, the blind by birth, the impotent, the lame and other
diseased persons, as they are not entitled to a share on partition they should
remain celibate for the whole of their life.’

Viramitrodaya also quotes Sangrahakar (p. 551) :
i~oknhukeua'kRoknlkeF;kZPp 'kkL=r% A
fu;ra uSf'BdRoa L;kRdeZLouf/kdkjr% AA

The agreed translation of this verse is :



'‘As the lame and others including impotent persons get no share on partition and
as they are also incapable and are not entitled to have sanskara, lifelong celibacy
IS enjoined on them by the shastras.'

Now, it must be remembered that Viramitrodaya is a high authority in the
Mitakshara school and was recognised as such by their Lordships of the Privy
Council. See Vedachala Mudaliar v. Subramania Chettiar 48 Ind. App. 349.

[14] We next have Narada XII-19 which | have quoted earlier. That verso
emphasizes the fact that the wife is the field and the husband the giver of the
seed. It also says that the field should he given to the person who has the seed
and that the person who has no seed does not deserve the field. It would follow
therefrom that if there is no field there can be no question of marriage, because
according to this verse of Narada women are created for the purpose of
procreation, and if they cannot procreate, they cannot be wives.

[15] We next have Mann VIII-226 :
ikf.kxzgf.kdk eU=k dU;kLoso izfrf'Brk% A
ukdU:;klq Dofpu.kkayqlr/keZf;kfg rk% AA
The agreed translation of this is :

‘Nuptial texts are meant only for 'kanyas' and not for those who are not kanyas
vdU;kbecause they are excluded from religious ceremonies.'

Medhatithi in his commentary explains what is 'luptakriya’ :

yglrf;k% & ;klka /kesZfXugks=knkoiR;ksRiknufo/kkSpkf/kdkjks uk LR;rLrk wu
fookg;k% A

An agreed translation of which is :

‘Those who are not entitled to help in the performance of agnihotra and other rites
or is the begetting of children ace not fit to be married,’

and further says,



u dL;afp}sntk[kk;kaeuq';k.kkedU;kfo'k;ks fookg% Jqr9%A

'In no vedic texts is marriage with 'akanya' found to be mentioned." Sarvadnya
Narayan says ukdU;klg Ydos'kg-It may be translated as, 'Akanya means an
impotent woman.' Viramitrodaya in Sanskar Prakash after citing Manu says :

bR;{kr;ksuzZ ukeso dU;k'kCnkfHk/ks;kuka ea=IlaLdkjekgA
An agreed translation of which is :

‘Mantras for the sacrament can only apply to kanyas, by which is meant girls who
are Virgo intacta (whoso yoni ;ksfuis uncut)." Kulluka in his commentary points out
that marriage with a virgo intaeta is /kE;Z(religious) but marriage with a girl who is
not a virgo intacta is not forbidden although it may be v/kE;Z(not approved by
religion). But the emphasis of Viramitrodaya obviously is not on whether the 'yoni'
(genital organ) is cut as on the fact that the woman must possess a 'yoni,' whether
cut or uncut, and if she does not possess one, she cannot be considered to be a
'kanya' and cannot be married.

[16] We next have the following passage in the Smritimuktafala which quotes
Chandrika :

ekksUertMDyhcifrrkuka f}tUeuke~ A
uks}kgks uSo laLdkjks uk'’kkSpa uksndf;k AA
jaHkkfookg% dr ZO;LrnykHksdZ'kk[k;k A
fookga euqtk% dq;qZfjR;srUrugLczohr~ AA
An agreed translation of which is :

'‘Such of the twice-born persons as are intoxicated, insane, idiot, impotent or fallen;
for them there is no marriage, no sanskara, no imparity, no libations; they may be
married to a plantain tree or in its absence to the branch of a sun plant. This is
what Manu has said.'



[17] Then again in Grihya and Dharma Sutras it is prescribed that the wife should
be a 'Nagnika' ufXudkSee Vaik. VI-12; Hir. 1-19-2; Gobhila Ill-4-6; Manawa |-7-8;
Vashishta Dharma Sutra XVII-17; Gautama Dharma Sutra XVIII-23.

[18] In his commentary on the Hir. [-19 Matridatta says :
oL=fo{ksi.kkgkZ ufXudk eSFkqukgSaR;FkZ% A

'‘Nagnika is a girl fit to throw away her clothes, meaning thereby that she is fit for
co-habitation.' The Grihya and Dharma Sutras wore written probably in the period
600-300 B. C. The word 'nagnika," was differently interpreted when child marriages
came into vogue in later periods; but there is no doubt that at the time of the
Grihya and Dharma Sutras grown up girls were married and indeed the Grihya
Sutras provide for a rite of co-habitation on the fourth day after marriage. (See
Sacred Books of the East, vol. XXX, p. 301; note (t), where all the references are
collected). Thus the requirement that the girl should be a 'nagnika’ also involves
that she should be fit for co-habitat ion.

[19] But it is urged that the Mimansa rule of interpretation is that if there is a known
n'Vreason for a thing prohibited, the texts should be considered as only
recommendatory, while if there is an unseen vn 'Vreason for a thing prohibited the
texts should be considered obligatory. It is urged that all the tests cited above are
recommendatory only, because obviously the reason of it can be easily seen. That
may have bean so if the texts stood by themselves; but as | will proceed to point
out there are numerous other texts which put it beyond doubt that these texts
which | have already quoted must be treated as mandatory and not
recommendatory, so far as marriage of an impotent person is concerned.

[20] Turning now to such texts, we first have Narada XI1-97:
u'Va e'rs izozftrs Dyhcs p ifrrs irkS A
ipL=kiRIq ukjh.kka ifrjU;ks fo/kh;rs AA

In the Sacred Books of the East, vol. XXXIII, ch. XIlI, this is translated as follows (p.
184) :



'When her husband is lost or dead, when he has become a religious ascetic, when
he is impotent, and when he has been expelled from caste: these are the five
cases of legal necessity, in which a woman may be justified in taking another
husband.’

It is apparent from this test that the first marriage is null and void; otherwise the
woman could not marry a second husband, as polyandry was not allowed in Hindu
law.

[21] We next have Katyayana quoted in Viramitrodaya, Sanskar Prakash, p. 759:--
mUek% ifrr% dq'Bh rFkk 'k.<%dxks=t% A

p{kq% Jks=fogfu'p rFkkiLekjnwf'kr% AA

ojnk'kk% Le rkg;srs dU;knks'kk%izdhfrZrk% A

izkd~ iI'pk}k legRiUuk nkua r= fuorZ;sr~ AA

The agreed translation of this is:

‘A lunatic, one guilty of grave sins, a leper, an impotent, a sagotra, one bereft o
eye-sight and hearing, or epileptic: these defects are to be avoided both in the
bride and the bridegroom, whether these defects arise prior or subsequent to the
marriage, the gift of the daughter shall be nullified.’

[22] Smritichandrika, p. 221, quotes Katyayana, as saying:
| rg ;|U;tkrh;% ifrr% Dyhc ,0 ok A
fodEkkZ ok Ixks=ks ok nklks nh?kkZe:kfi ok AA

In Purshotamdas Tribhovandas v. Purshotamdas Mangaldas 21 Bom. 23 , Candy
J., says : 'Marriage of Hindu children is a contract made by their parents ;' and the
authority of West and Buhler is cited for this proposition, although | have been
unable to lay my hands on this edition of West and Buhler. Mayne in his earlier
editions says : 'Hindu marriage is the performance of religious duty, not a contract'
; but this view was not shared by the learned author who edited the tenth edition,



who says :

"... While marriage is according to Hindu Law asacrament, it is also a civil contract,
which, takes the form,of a gift in the Brahma, a sale in the Asura, and an
agreement in the Gandharva.' (See pp, 143-144).

In the eleventh edition which is edited by Chandrasekhara lyer the same passage
is repeated. Imay be mentioned that in the Asura form omarriage the bride is given
for consideration whilein the Brahma form it is a voluntary gift; so thatin the Asura
form it may be taken to be a saleCollister J., in his judgment in Bhagwati
SaranSingh v. Parmeshwari Nandan Singh I. L. R.(1942) ALL. 518, quotes the
following passage(p. 581) :

'In Macnaghten's Hindu Law, page 57, the learned author says : '‘Marriage among
the Hindus is not merely a civil contract, but a sacrament, forming the last of the
ceremonies prescribed to the three regenerate classes and the only one for
sudras. '

IN Strange's Hindu Law at page 44 there is the following passage : 'The essence
of the rite (of marriage) consists in the consent of the parties .... that is, of the man
or the one hand, and, on the other, of the father or whoever else gives away the
bride.’

In Vyavastha Chandrika, volume Il, page 432 it is said 'Marriage amongst us
Hindus, though essentially a religious sacrament (being the last of the initiatory
rites prescribed for men of the regenerate classes, and the only one for women
and sudras) partakes also of the nature of a civil contract."'

[33] Coming next to the decisions of the Indian Courts, in Anjona Dosse v. Proladh
Chunder(sic)hose 6 Beng. L. R. 243, which was a suit for a declaration of nullity of
marriage, Glover J., held (sic) the Court had no power to grant a decree for (sic)ity
while Mitter J., took a contrary view. The learned Judge observes that (p. 248) : .
The institution of marriage among the Hindus is of only a religious sacrament, but
it is also a civil con-tract, and important civil rights arise from it quite independent
of any eight of property.'



The case was then referred to a third Judge, (sic)orman J., who agreed with Mitter
J. In the (sic) of his judgment the learned Judge observed (sic) 253) :

Suits relating to marriage deal with that which, in the (sic) of the law, must be
treated as a civil contract, and (sic) civil rights arising out of that contract.’

[34] We next have Sankaran Nair J. (as he then (sic)as) in Muthusami Mudaliar v.
Masilamani, (sic)3 Mad. 342, where he observes (p. 355) :

'... A marriage whatever else it is, i. e., a sacrament, an institution, is undoubtedly
a contract entered into for consideration with correlative rights and duties.’

| am, therefore, of opinion that there is no war-rant for the proposition that a Hindu
marriage is a sacrament only. It is also a civil contract.

[35] But assuming that a Hindu marriage is a sacrament only, i.e., a 'sanskara,’
there is authority for the proposition that an impotent person cannot perform the
'sanskara’. Manu 1l1-67 which | have already cited points out that this is a Vedic
sanskara. In the performance of this sanskara it is essential to offer oblations to
holy fire and some people do not have under the Hindu law the capacity to do so.
Manu 1V-205-6 is translated in the Sacred Books of the East, vol. xxv, as follows
(p. 161):

‘A Brahmana must never eat (a dinner given) at a sacrifice that is offered by one
who in not a Srotriya, by one who sacrifices for a multitude of men, by a woman, or
by a eunuch.

When these persons offer sacrificial viands in the fire, it is unlucky for holy (men)
and it displeases the gods; let him therefore avoid it.'

These verses show that an impotent person can-not offer oblations to fire as it
displeases the leities. Katyayana in Shrauta Sutra-I-4-5 says:

vM+xghukJksf=;'k.<'kwnotZe~

which may be translated as 'Those who are deficient in limb or are not learned in
vedas or are impotent or sudras are to be excluded from vedic rites.' Viramitrodaya



in dealing with the Sans-ka 'a of Jata Karma observes:
vusu tkrdeZonU:;sfi laLdkjk% DyhcL;uHkoUrhfrxE;rs A

which may be translated as 'lt appears from thisthat an impotent person cannot
perform anysanskar as he cannot perform jatkarma." Thecommentary of
Medhatithi on Manu VIII-226which | have cited above also shows that
impotentfemalesvdU;kcannot perform the sanskara. If,therefore, an impotent,
according to these texts, isunable to perform a sanskara, the fact that amarriage is
a sanskara cannot stand in the way of a declaration that the attempted marriage is
a nullity.

[36] But quite apart from direct texts prohibiting the performance of marriage
ceremonies by impotent persons, it seems to me that even if a Hindu marriage
was a mere sacrament, any marriage under any system of law postulates that the
parties who go through the ceremony of marriage have the physical capacity to get
married. To take only an extreme case, if a Hindu male draped in a saree or a
frock got married to another male, no system of law can conceivably uphold such
a marriage. Marriage postulates physical capacity in both the partners, for one of
the essential purposes of marriage under any system of law is co-habitation. This
is emphasized in the ceremonies of marriage under Hindu law. In the Ashvalayana
Grihyasutra in the mantras' immediately preceding 'Laja Hom' the bridegroom says
to the bride amongst other things iztk iztu;kaogSi.e., lot us beget children' and in
the saptapadi the fifth step is for offspring, viz., iztkH;% ipinh%:

[37] Manu IX-8 says:
tk;k;kLrf) tk;kRoa ;nL;ka tk;rs iqu% A

which is translated in the Sacred Books of the East, vol. XXV, (p. 329): '. . . for that
is the wifehood of a wife (Jaya) that he is born (Jayate) again by her." Manu IX-28
describes the purpose of marriage as:

ViR;a /keZdk;kzf.k '’kqJq'kk jfr:kek A



which is translated as (p. 332): 'Offspring, (the duo performance of) religious rites,
faithful service, and highest conjugal happiness. . . ." It is clear, therefore, that in
order that two persons should be capable of getting married they must have the
physical capacity at least to cohabit if not procreate children, and indeed in my
opinion Manu VIII-226 which prescribes that an ‘akanya' cannot get married clearly
lays down that an impotent female cannot get married at all. This verse of Manu
would be wide enough to include the illustration that | took of a male draped in
female garb getting married to another male.

[38] | will next deal very shortly with the decisions of the Indian High Courts to
which | have made reference earlier. Bhagwati Saran Singh v. Parmeshwari
Nandan Singh I. L. R. (1942) ALL. 618 was a case of partition, and the validity of
marriage with a lunatic husband had to be considered. The wife of this lunatic all
throughout had been recognised as the legally wedded wife (see p. 591 of the
judgment of Collister J.). At p. 590 Collister J. says:

‘There is no actual prohibition of such a marriage in the ancient text-books, and,
having regard to the various authorities which | have mentioned, | am of opinion
that the marriage of a Hindu lunatic, though improper and immoral and
discouraged by Hindu Law, is not invalid if duly solemnized. Whatever injunction
against such a marriage may be read into the ancient commentaries, it would
appear to be of a directory rather than of a mandatory character.’

With very great respect to the learned Judge, the learned Judge appears to me to
have come to the conclusion that the texts were of a directory character because
various texts which | have cited in my judgment were not brought to the notice of
the learned Judge at all: and if they had been, | ventuce to think, with respect to
the learned Judge, that he may have come to a contrary conclusion. The learned
Judge appears also to have been impressed by the opinion expressed by Mayne
in his earlier edition, although, as | have pointed out in my judgment, the
authorities that Mayne cites for that opinion do not bear out that opinion.

[39] Coming next to the case of Amirthammal v. Vallimayil Ammal I. L. R. (1942)
Mad. 807, a Full Bench of the Madras High Court held that a congenital idiot has
the status of a coparcener notwithstanding the fact that he is excluded from



enjoyment of a share. Leech C. J. deals with the marriage of a congential idiot at
pp. 825-827 of the report and the learned Judge accepts the view which was taken
by Mayne in his earlier editions. Here again, with very great respect to the Full
Bench, it is unfortunate that the texts that | have referred to were not cited before
them, Somayya J. who also delivered a judgment only considered the question
whether a disqualified person could be a coparcener and not the question as to
whether the marriage of a congenital idiot was null and void. With very great
respect to the Full Bench, | am unable to agree with the decision in so far as it
holds that a congenital idiot can be lawfully married. It may be that if he has
children, born of the marriage they may have a right on a partition, but that is
wholly a different matter.

[40]. Since both these High Courts place great reliance on the opinion of Mayne in
the earlier editions, it is pertinent to point out that John D. Mayne was himself
conscious of the handicap from which he suffered. In the preface to his first edition
he says :

'l cannot conclude without expressing my painful consciousness of the
disadvantages under which | have laboured from my ignorance of Sanskrit.'

Therefore, high as is the authority of John D. Mayne in Hindu law, his opinion
sometimes suffers from the handicap that he did not have all the Sanskrit texts
presented to him. Indeed many of the texts that | have cited have not been
translated at all and are not available in any language other than Sanskrit.

[41] The case of Ratan Moni Debi v. Nagendra Narain Singh, I. L. R. (1945) Cal.
407, was decided by Edgeley J. who held that a wife whoso husband was
impotent was entitled to a decree for nullity of marriage. The learned Judge after
guoting Manu 1X-203 pointed out that the system of 'niyoga’' was obsolete and that
fact had therefore an important bearing on the question whether nullity should be
granted, and indeed he granted nullity of marriage on that ground. While |
respectfully agree with the decision, the decision would be reinforced by the
various texts that (sic) have cited in my judgment.



[42] | have, therefore, come to the conclusion that since the defendant was at the
time of her marriage, and still is, impotent and incapable of consummating the
marriage, her marriage with the plaintiff was null and void.

[43] However, it is urged that the doctrine of factum valet should be applied. Now,
that doc-trine provides that where there is a violation of any rules which regulate
mere matters of form, (sic) the act is performed, it shall be deemed to be valid.
That doctrine concerns itself with rules which are of a recommendatory nature or
directory in their character or are mere matters of form. It has no application in a
case where, as in the present one, the parties to the marriage did not have the
capacity to marry. The doctrine cannot be successfully invoked by the defendant.

[44] | may add that if | had taken the viewthat the plaintiff was not entitled to a
declarationof nullity, | would have had no hesitation ingranting him a decree for
divorce under the pro-visions of the Bombay Hindu Divorce Act, on theground that
the defendant was at the time of hermarriage and still is impotent.

Defendant had not chosen to lead any evidence to show that her impotency is
curable. This issue therefore, does not arise.

The plaintiff will be entitled to a decree in terms of prayer (a). Plaintiff to pay the
defendant's costs of the suit. Two counsel certified.

[45] Before | part with this case | would like to record my deep appreciation of the
very valuable assistance | have received in this case from counsel on both sides,
and particularly from Mr. Dave, who has brought to bear upon this question his
great erudition as a Sanskrit scholar.

[46] Suit decreed.
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