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1. This was an appeal against a decree purporting to be made upon an award of

the 30th of June 1904 in His Britannic Majesty's Court at Zanzibar, the decree

itself, giving effect to the award, was not made until the 7th April 1909.

2. The appellant is met at the outset with the objection that no appeal is allowed

against the decree passed upon an award, except in so far as that decree can be

said to be in excess or contravention of the terms of the award; and it became very

clear that this objection must prove fatal to the appeal, as brought.

3. Mr. Jinnah for the appellant then asked the leave of the Court to convert the

appeal into an application under Section 115 of the Code of Civil Procedure. It
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has, I think, been the practice of this Court always to allow, in proper cases,

appeals to be so converted into applications for the exercise of this Court's power

of superintendence and revision. We, therefore, acceded to Mr. Jinndh's request,

and we have dealt with what was originally brought before us as an appeal on the

footing of its being an application under Section 115.

4. It was contended for the respondents that this Court had no power under

Section 115 to superintend or revise the proceedings of His Britannic Majesty's

Courts in Zanzibar, and we were referred to the decision of a Full Bench of this

Court in Khoja Shivji v. Hasham Gulam ILR (1895) 20 Bom. 480. That case,

however, is no longer good authority; for Clause 29 of the Council Order relating to

Zanzibar of the year 1897, is differently worded, and we think advisedly differently

worded, so as to confer upon this Court powers of revision over all the Civil Courts

of Zanzibar. We think that the application is well founded and that there are more

than usually numerous as well as cogent reasons for allowing it.

5. The facts of the case, so far as they are material, are briefly these. A suit was

brought in 1903 by a plaintiff, resident in Bombay, through his son, his constituted

attorney, against a single defendant, resident within the jurisdiction of the Court of

Zanzibar, for the recovery of certain pots and pans, to which the plaintiff alleged

himself to be entitled, as Mutwali of a Musjid. This being the extent of the plaintiff's

prayer the lit g ton begins to grow in the first instance, apparently by the addition to

the record of three other persons, who were alleged to be Mutwalis. But we are

unable to discover that either then or at any subsequent period, any amendment

was made of the plaint so as to enlarge the original prayer. The case passed

through the hands apparently of Judge Piggott, and from him into the hands of

Judge Smith, who, it appears from these proceedings, was asked by all concerned

in the Jamat to arbitrate upon all matters in difference between them. His award is

dated the 30th of June 1904; and it appears that this award was read out in Court,

after notice was given to the parties.

6. Nothing more was done until 1909, when Mr. Framji, describing himself as

pleader for the plaintiff, applied to have a decree made in terms of the award, and

we are told that after only three hours notice given to the defendants, the decree,



which is now made the subject of this revisional application, was passed on the

7th April 1909.

7. Now there appear to us at least six sufficient reasons, to which it would not be

difficult to add others, for the conclusion that not only has the learned Judge below

exceeded his jurisdiction, but that in the exercise of such jurisdiction, as he had,

he has acted both illegally and with material irregularity.

(1) There was no written reference as required by law; and although that in itself

might not have been a sufficient reason, it at least undermines the foundation of

the jurisdiction.

(2) The reference to arbitration, so far as we are able to gather from the materials

before us, was made by a great number of persons who were not parties to the

suit.

(3) The matters in difference which were submitted to the arbitration of Judge

Smith were matters not in suit at all.

(4) The result of these highly irregular, and we cannot help feeling, in the technical

sense, illegal proceedings, has been to expand the claim for the possession of a

few cooking utensils into a suit for framing a scheme for the administration of a

large religious endowment. There is this further objection that no suit of that kind

could properly have been launched without the previous sanction of the Advocate

General, or such officer, as in Zanzibar, is clothed with his functions.

(5) The award having been made on the 30th of June 1904 and no application to

have it filed having been made till 1909; such application is manifestly time-barred.

(6) The plaintiff died early in the year 1905, and as no application was ever made

to bring his heirs or legal representatives on the record, the suit had abated by

July of that year.

8. The proceedings then of April 1909, purporting to be made in the suit and

bringing it to its completion, were made some four years after that suit had abated

and no longer existed. It is therefore clear that acting as he did in April 1909, the



learned Judge far exceeded his jurisdiction, or perhaps it would be more correct to

say was acting entirely without any sort of jurisdiction whatever.

9. It was contended on behalf of the respondents that there is the highest authority

for holding that this Court will not interfere in the exercise of its revisioual powers

with decrees passed upon awards, appeals against which have been expressly

forbidden by the Legislature. In this connection we have been referred to the well-

known case of Ghulam Jilani v. Muhammad Hussan (1901) L.R. 29 IndAp 51 : 4

Bom. L.R. 161. But while fully recognizing the principle laid down by their

Lordships of the Privy Council in that case, we do not think it has any applicability

to such a state of facts as we have here to deal with. If the applicant were

debarred from right of appeal and were also debarred from obtaining redress by

recourse to this Court under Section 115, it is difficult to say in what way he could

be protected against the consequences of a procedure, so entirely unauthorized

from first to last by any law; and we cannot bring ourselves to believe that there

can be so patent , wrong, without, its proper remeds, In allowing his application,

therefore, we do not feel that we are in any way contravening, as we curtains do

not intend to contra venc, the principle insisted upon by their Lordships of the Privy

Council in the case cited.

10. We think that this application must be allowed and that the decree of the Court

of His Britannic Majesty at Zanzibar must be set aside as having been arrived at

wholly without jurisdiction and in its present form, in law, a mere nullity. The

respondents must pay all costs of this proceeding and costs of the lower Court of

the 7th April 1909.
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