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1. This suit was filed by the widow of Dhaku Sakharara against the defendant
claiming to be entitled to sole possession and enjoyment of the estate of the
deceased during her life-time, subject only to a right of maintenance of the
defendant. It was alleged by the plaintiff that the defendant was a woman living
with the deceased who was not entitled to the rights of a Hindu wife, and that on
the death of the deceased she was only entitled to maintenance out of the
property until she formed some other connection. The prayer was that it might be
declared that according to the custom of the community the defendant was only
entitled to provision being made for her maintenance out of the estate of the
deceased; that the plaintiff was solely entitted as a Hindu widow; that the
defendant might be ordered to discover and hand over to the plaintiff the property
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now in her possession or power belonging to the estate of the deceased including
the title deeds of the Panvel property ; and that it might be declared that the
ornaments did not form part of the estate of the deceased, but formed part of the
stridhan property of the plaintiff. Then there was a prayer for injunction and
Receiver.

2. The defendant put in a written statement claiming to be a co-widow of Dhaku
Sakharam, and joint owner of his estate with the plaintiff'. An application was made
by the plaintiff for a Receiver to take charge of the property in the possession of
the defendant and belonging to the estate of the deceased, and it was admitted
that the defendant was in possession of certain outstandings recoverable on
account of the estate of the deceased. On that application by consent the. parties
deposited with their respective solicitors property in their possession pending the
hearing and no further order, therefore, was made.

3. At the hearing the issue was in substance whether the defendant was, as she
claimed to be, co-widow of the deceased, and that issue was decided against her.

4. A reference was then made to the Commissioner to take an account of the
estate of the deceased, and an enquiry as to the proper amount to be allowed to
the defendant for maintenance. Before the Commissioner by consent it was
agreed that Rs. 7-8-0 should be allowed to the defendant for maintenance and the
defendant put in a claim for certain ornaments, five in number, as to which
evidence was led before the Commissioner, but the claim was disallowed, and the
Commissioner certified and reported that the immoveable properties belonging to
the estate of the deceased were as shown in the Schedule to his report and that
the title deeds were in the possession of Dubash and Co., attorneys for the
defendant.

5. The matter then came up as to further directions and costs before Mr. Justice
Beaman, who was not the trial Judge. It was represented to him on behalf of the
defendant that the issue of marriage had only occupied a short time ; that a suit
was necessary and that costs should come out of the estate. On behalf of the
plaintiff it was stated that the estate was small, the defendant had never any case,
and had lost all along the line, but they did not ask for costs against the defendant,



because they could get nothing. The learned Judge, however, thought that it was
the plaintiff's attorneys' suit. He characterised the suit in very strong terms, and
thought that the plaintiff was more in fault than the defendant.

6. We have been taken through the whole of the proceedings up to the final
decree which are printed in the appeal paper book, and we have also been taken
through various documents printed at the instance of one side or other very
unnecessarily at the end of the book and we have come to the conclusion that the
plaintiff's counsel was right in contending before the learned Judge that the
defendant had never any case at all and had lost all along the line. Under these
circumstances we have to consider whether the order as to costs out of the estate
which belongs exclusively to the plaintiff for her life should stand. In Cooper v.
Whittingham (1890) 15 Ch. D. 501 Sir George Jessel observed: 'Where a plaintiff
comes to enforce a legal, right, and there has been no misconduct on his part-no
omission or neglect which would induce the Court to deprive him of his costs-the
Court has no discretion, and cannot take away the plaintiff's right to costs." 'lt is no
answer where a plaintiff asserts a legal right for a defendant to allege his
ignorance of such right and to say 'if | had known of your right | should not have
infringed it." These principles were given effect to in Kuppuswami Chetty v.
Zamindar of Kalahasti I.L.R. (1908) Mad. 341. In Ranchordas Vithaldas v. Bai Kasi
I.L.R. (1892) Bom 676, an appellate Bench of this Court laid down that 'the
principle to be deduced from these decisions is that appeal Courts should interfere
with the exercise of discretion by the lower Courts as to costs when there has
been any misapprehension of facts, or violation of any established principle, or
where there has been no real exercise of discretion at all.' It appears that this is a
case in which there has been a misapprehension of facts on the part of the
learned Judge who made the order of costs and a violation of established principle
by throwing upon the plaintiff the costs of the unsuccessful defendant, where the
plaintiff has been guilty of no misconduct. The plaintiff did not ask for costs against
the defendant, because she would get nothing. That was what was stated by her
counsel in the lower Court, and we do not make an order against the defendant for
the same reason now. But the order as to costs out of the estate must be deleted,
for we do not think it is right in principle that the defendant should, under the
circumstances of this case, have her costs out of the estate.



7. It remains to consider the costs occasioned by the unnecessary printing of the
affidavit of Laxmibai and certain correspondence printed, it is said, at the instance
of the defendant's attorneys. We think that those costs must be paid by the
attorneys personally and not be allowed to fall upon their clients.

8. Another matter is the Judge's order obtained for the amendment of the
memorandum of appeal by the addition at the instance of the attorney for the
plaintiff of a very unnecessary paragraph asking for relief in respect of a matter in
respect of which relief had already twice been asked for in theunamended
memorandum. Costs of the Judge's order must not be costs in the cause, but must
be paid by the plaintiff's attorneys personally. No order as to costs of this appeal.
There was a consent order that all the property in the possession of both parties
should be deposited with their respective solicitors. The property in the possession
of the defendant's solicitors will not be subject to their lien for costs. They must,
therefore, hand the property over to the plaintiff's attorneys, for and on account of
the plaintiff.
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