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1. This is an appeal by the accused against his conviction for murder by the

Sessions Judge of Kaira, and against the sentence of death passed upon him, and

there is an application to confirm the death sentence.

2. The case for the prosecution is this: The accused was sleeping with his wife on

the night in question. He had a quarrel with her because she refused to have

sexual intercourse with him, and he beat her to death with a dharia. He then left

the house, in which the only other occupant was his old mother, and went to his

elder brother Fulabhai and told him what he had done. He then proceeded to the
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Police Sub-Inspector of Dakore, about seven miles away, and arrived there at six

o'clock in the morning and he there made a statement, which is exhibit 16, stating

the facts in accordance with the prosecution case. Fulabhai, accused's brother,

reported the matter to the Police Patel and subsequently made a statement before

a Magistrate under Section 164 of the Criminal Procedure Code stating what the

accused had told him and that he himself had reported the matter to the Police

Patel. Now if that case is proved there can be no possible doubt about the guilt of

the accused, but the question is whether it is proved.

3. So far as Fulabhai is concerned, he gave evidence before the learned Sessions

Judge, and his evidence was entirely contradictory to what he had stated before

the Magistrate. His evidence in the Sessions Court was that on the morning of the

offence he heard that his brother was crying, that he went to the brother's

(accused's) house, that he found his wife lying dead on the ground and a blood-

stained dharia lying near by, and that the accused said that his wife had been

killed by somebody. The statement made by the witness under Section 164 of the

Criminal Procedure Code was of course used for the purpose of cross-examining

him and discrediting his evidence in the Sessions Court, and one can feel no

doubt whatever that the witness's evidence in the Sessions Court was untrue. But

the fact that the evidence was untrue does not establish the truth of his earlier

statement, and it is clear that the statement made under Section 164, Criminal

Procedure Code, is not substantive evidence. The learned Sessions Judge

appreciated that point and treated the evidence of Fulabhai as practically of no

consequence.

4. Then we come to the statement made by the accused himself to the Police Sub-

Inspector, which is exhibit 16. The prosecution rely on that as the first information

given under Section 154 of the Criminal Procedure Code. But the first information

requires to be proved, and the difficulty of proving this particular information arises

from Section 25 of the Indian Evidence Act. That section provides:

No confession made to a Police Officer shall be proved as against a person

accused of any offence.



5. The Government Pleader suggests that 'confession' in that section only refers to

a confession made in the course of the inquiry into an offence and does not cover

the first information which starts the inquiry. But I can see no justification in the

wording of the section for any such distinction. If the first information is given by

the accused to a police-officer and that information admits his own guilt, it seems

to me to be a confession, which Section 25 of the Indian Evidence Act does not

allow to be proved. The learned Sessions Judge also took that view, but he got out

of the difficulty in this way. He said that so much of exhibit 16 as admits the guilt of

the accused must be excluded, but there is a good deal in exhibit 16 which does

not admit guilt and which can be proved. He said that taking that part alone you

have got evidence that the accused was in the house with his wife on the night in

question, and that he had a quarrel with her, and taking these facts in conjunction

with the fact that no other person's name was suggested as the perpetrator of the

crime and that the dharia which the accused handed over to the police and the

clothes he was wearing were stained with human blood, there was sufficient

evidence to justify the conviction. The learned Sessions Judge in admitting part of

exhibit 16 relies on the decision of the Calcutta High Court in Legal

Remembrancer v. Lalit Mohan Singh Roy I.L.R.(1921) Cal. 167. In that case also

the accused had murdered his wife and the information which he gave to the

police contained a statement as to the relations which existed between himself

and his wife before the date of the offence and then a confession of the murder,

and the learned Judges held that so much of the first information as spoke of

events prior to the night of the occurrence was admissible in evidence. That case

is distinguishable from the present one because here the whole confession deals

only with the events occurring on the night of the offence. But I doubt myself

whether the principle on which the Calcutta High Court proceeded in that case can

be justified. Section 25 of the Indian Evidence Act seems to be founded on the

view of the legislature that confessions made to a police-officer are suspect, since

they may have been induced by improper pressure. (See the judgment of

Mahmood J. in Queen-Empress v. Babu Lal I.L.R (1884) All. 509If that be the true

underlying principle of Section 25, it is, to my mind, very difficult to see how any

part of the confessional statement can be admitted in evidence. Taking the present

confession and reducing it to its simplest components it comes to this: ' I was



sleeping with my wife on the night in question ; I quarrelled with her; and I killed

her.' That is to say, the confession shows opportunity for the offence, motive for

the offence, and commission of the offence, and it seems to me impossible to say

that the portion of it which deals with opportunity, or the portion of it which deals

with motive, can be treated as no part of the confession. If the confession is

suspect as having been induced by improper means, it is obvious that the whole

confession may have been so induced, and that the truth may be that the accused

was never in the house at all. Therefore, in my opinion, we must exclude from the

evidence the whole of exhibit 16. If that is so, we are left with nothing but this, that

the body of the accused's wife was found in his hut in the early morning, that she

had obviously been murdered with a dharia or some similar weapon, that the

accused handed over to the police a dharia stained with human blood and that the

clothes he was wearing were also stained with human blood. In his statement to

the Sessions Court he explains these facts by saying that when he came back

from his field he found his wife murdered, that he took the dharia which was lying

beside her and got blood stains on his clothes in attending to her body. If one

excludes the confessional statement, it seems to me obvious that the evidence

which remains is not sufficient to justify conviction. The police did not even prove

that the dharia which was found in the hut belonged to the accused. They took no

steps to get a confession of the accused recorded before a Magistrate, and they

produced no evidence, apart from the confession, that the accused was in the hut

with his wife on the night in question. That being so, in my opinion, the admissible

evidence in this case is wholly insufficient to justify conviction.

The appeal must, therefore, be allowed.

Sen, J.

6. I agree.
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