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1. The question is whether production is to be ordered of certain documents, and

especially of the partnership books belonging to the firm of Ibrahim Kadu and Co.,

for the purpose of being inspected by the plaintiff. The plaintiff alleges that he was

a partner in that firm, and that a sum of money was caused to be carried to his

separate account in the books of that firm. The objection to their production is that

the defendant is not the only person interested in the books in question, but that

the other partners in the firm of Ibrahim Kadu and Co., who are not parties to this

suit, and who are not shown to consent to the production of the books, are also

interested in them. The books are at present in the possession of the Master in

Equity, an officer of this Court, and the question is,--Will the Court order their

production? Now there appears to be no settled practice in cases of this nature--it

is advisable, therefore, to consider the English authorities.
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2. The rule of the Court of Chancery in England is thus laid down by Lord

Cottenham in Taylor v. Rundell (Cr. and Phil, 104, see p. III; S.C., 1 Y. and C. Ch.

128; 5 Jur. 1129): 'If a defendant has a joint possession of a document' with

somebody else, who is not before the Court, the Court will not order him to

produce it, and that for two reasons: one is, that a party will not be ordered to do

that which he cannot or may not be able to do; the other is, that another party, not

present, has an interest in the document which the Court cannot deal with.' In

Murray v. Walter (Cr. and Phil, 114; S.C., 3 Jur. 719) and Reid v. Langlois 1 Mac.

& G 627, see p. 636; s.c, 2 H. and Tw. 59; 19 L.J., N.S., Ch. 337; 14 Jur. 467),

Lord Cottenham refused to order production by a partner or his agent, all the other

partners not being before the Court, adding, that the rule was well established, and

could not be considered as open to dispute. Other judges, however, have

struggled to escape from applying the rule in all its strictness. Lord Langdale in

Lopez v. Deacon 6 Beav., 254 see 258, whilst feeling himself bound by it,

expressed his disapprobation of it. He says: 'Lord Cottenham states distinctly that

you cannot order the production of papers on the admission of one person, if other

persons are interested in them. I cannot, therefore, in the face of those decisions

make an order for the production of these papers. The effect will be merely to

increase the expense of the suit; for, in one of two ways, the contents of these

papers may certainly be had. The plaintiff may either make all the persons

interested parties to the suit, or he may press the defendant for a full discovery of

the contents of these documents by his answer. I think that, if the power of the

Court is to be really restricted in the way that is alleged, the only effect will be to

increase the expense of obtaining the discovery which the plaintiff is entitled to.'

Lord Truro in Glyn v. Caulfield 3 Mac. & G 463, see p. 472; s.c, 15 Jur. 807) said:

As regards the case before me, it is one of that class in which it is considered that

convenience, if not necessity, requires that some of the shareholders in a

company should represent the rest for the purposes of litigation. In Taylor v.

Rundell (Cr. and Phil., 104; 1 Y.C. Ch. 128; 5 Jur. 1129, Lord Cottenham

observes: If a defendant has a joint possession of a document with somebody

else, who is not before the Court, the Court will not order him to produce it, and

this for two reasons: the one is, that a party will not be ordered to do that which he

cannot or may not be able to do; the other is, that another party, not present, has



an interest in the document which the Court cannot deal with. The present case

does not fall within either of these reasons; the defendants, physically speaking,

can produce the documents, and legally speaking, they ought to produce them,

because there is no other person having an interest distinct from their own

interest,--that is the common partnership interest,--to form a ground why,

according to the second of the above reasons, the defendants should not be

ordered to produce the documents. It appears to me, therefore, that neither of

these decisions of Lord Cottenham militates against the production of the

documents; and that the present case is not within the principles, as stated by

Lord Cottenham, upon which protection has been given; and I may add that, in

Lopez v. Deacon 6 Beav 254, Lord Langdale intimated his disapprobation of

exempting from production in such cases.' Notwithstanding the doubts thus

expressed by Lord Langdale and Lord Truro, we find the Lords Justices treating

the rule as too well established to be departed from, in Hadley v. Macdougall L.R.

7 Ch Ap 312.

3. As to the Courts of Law, it is stated in Lush's Practice of the Supreme Courts of

Law, as the old practice, that if the documents are in the custody of the party,

inspection will be ordered, though other persons not parties to the action have also

an interest in them: the question being simply whether the Court is satisfied that

the document is in his control. Shaw v. Holmes 3 C.B 952, Steadman v. Arden 15

M & W 587; s.c, 4 D. & L., 16; 10 Jur. 553; 15 L.J. Exch. 310.

4. Since the Statute 14 and 15 Vic., C. 99, and the Common Law Procedure Act, it

would appear that the power to grant inspection is only limited by what the Court

may think just, Hill v. Campbell L.R. 10 C.P. 222; 23 W.R. 336; 44 L.J.C.P. 97; 32

L.T.N.S., 59, where the question is very fully discussed. Plant v. Kendrick L.R. 10

C.P. 692 shows what little regard the Court pays to the mere fact of other parties

being interested in the books. Such being the state of the English authorities, it

appears to me that it would be highly inconvenient to follow the strict rule of the

Court of Chancery more especially having regard to the circumstance that it is not

the practice here, even if we have the power, to add parties to the record who are

not interested in the suit. At the same time I think that, although unfettered by any

strict rule forbidding production in such cases, the Court should be governed by all



the circumstances of each case in determining whether the order for production

would, in the language of the Common Law Procedure Act, be just.' In the present

case I think that the other members of the partnership are sufficiently represented

by the defendant Haji Casim, and that the books should be produced in the

Master's office on notice to the defendant.
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