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Atkin, J.

1. This is an appeal in a criminal case which has undergone ;some vicissitudes in

the Courts in India.

2. The appellant, with six other persons, was tried at Karachi and was convicted of

murder. The accused were tried before the Additional Judicial Commissioner of

Sind, Mr. Dadiba Mehta, and a special jury of nine jurors. After a trial lasting five

weeks six of the accused were convicted on different parts of the charges, and

sentenced. The seventh was acquitted. The convicted men then appealed to the

Court of the Judicial Commissioner and the appellant appeals by special leave to

His Majesty in Council. On this appeal questions have arisen, which, in their
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Lordships' opinion, it is not necessary finally to settle, as to the precise position of

the Court of the Judicial Commissioner of Sind in its criminal jurisdiction and in

respect of its appellate jurisdiction.

3. The material sections are the sections of the Bombay Act No. XII of 1866 as

amended, which provides, by Section 1 :

There shall be for the Province of Sind a Court of the Judicial Commissioner of

Sind, which shall be the highest Court of Appeal in civil and criminal matters in the

said Province, and which, shall be the District Court and Court of Sessions of

Karachi. The Court of the Judicial Commissioner shall consist of three or more

Judges, one of whom shall be the Judicial Commissioner of Sind.. and the others

Additional Judicial Commissioners. ...

By an amending section it was provided :

The Judicial Commissioner and Additional Judicial Commissioners shall be

appointed by the Local Government, by wham alone they shall be liable to be

suspended or removed. They shall, within the District and Sessions Division of

Karachi, each of them exercise all the jurisdiction and have all the powers of a

Judge of a District Court and of a Sessions Judge ;...

4. The appeal was brought to the Court of the Judicial Commissioner arid was

quite plainly brought, and accepted by the Court as being brought, under Section

410, Criminal Procedure Code, which provides : 'Any person convicted on a trial

by a Sessions Judge or an Additional Sessions Judge, may appeal to the High

Court.' The appeal was heard before the Judicial Commissioner and one of the

Additional Judicial Commissioners. Unfortunately they differed, the Judicial

Commissioner being hi favour of dismissing the appeal and the Additional Judicial

Commissioner being in favour of allowing the appeal.

5. Under the powers of Section 9(c) of the Bombay Act the matter was referred by

the Judicial Commissioner, as the Judges differed, to a third Judge, and it is

provided that the matter shall be decided according to his opinion or re-heard by a

bench consisting of three Judges and decided according to the opinion of the



majority of such Judges.

6. The learned Additional Judicial Commissioner, Mr. O'Sullivan, to whom the:

case was referred, came to the conclusion that the trial had been unsatisfactory,

that there was a point of law upon which the appellants were entitled to rely as to

certain evidence which it is unnecessary now to deal with, and he thereupon came

to the conclusion, first of all, that the conviction must be set aside-Then he had the

duty to determine what should be done. His powers in that respect were powers

under Section 423 of the Code. What he had power to do> on an appeal from a

conviction was to 'reverse the finding and sentence and acquit or discharge the

accused, or order him to be retried by a Court of competent jurisdiction

subordinate to such appellate Court', or 'alter the finding', and so forth. What he

did was this. He said : There must be a retrial. Then he said : ' I think it is

expedient in the interest of justice '- probably he was referring to Section 526-' that

the retrial of this case should take place outside Karachi'. His grounds were that all

of the present four Judges-of the Court Had been associated with the trial in one

form or another. One of them had tried the case, and the other Judge, who was

then there, had been the prosecutor in the lower Court and appeared for the

Crown in the appellate Court. The Judicial Commissioner, and the Additional

Judicial Commissioner who was then giving judgment, Mr. O'Sullivan, had both

dealt with the case-on appeal, and he thought that they ought not to take part in

the retrial, and there would be no Judges available to form the bench in the event

of the case going up on appeal. This is the form of his order :

I set aside the convictions and order a retrial of all the appellants, and I further

order, under the provisions of section 526 (e) of the Criminal Procedure Code, that

the case be transferred for trial to the Sessions Court of Hyderabad, there to be-

tried by the Sessions Judge or one of the Additional Sessions Judges.

7. With great respect to the Additional Judicial Commissioner, Section 526 has

very little to do with this case, because it seems to their Lordships, not necessarily

to be exclusively confined to, but to deal with, cases which are not in the High.

Court where it may appear to the High Court that there ought to be a transfer.

Under (^j),'whenever it is made to appear to the High Court 'that such an order is



expedient for the ends of justice; it may order '(ii) that any particular case or

appeal, or class of esses or appeals, be transferred from a criminal Court

subordinate to its authority to any other such criminal Court of equal or superior

jurisdiction.' That is the provision of Section 526 (e) (ii). Thai/did not apply,

because this case had first of all to be got back to some-Court for trial. That would

appear only to be possible to be done tinder Section 423 (b), It is under that

section that the Judge had the power to order &.;.,, retrial, which it is admitted he

had power to do, and he had then to determine to what Court it ought to go. Their

Lordships think it must be taken that he had really ordered the case, under Section

423(b) 'to be retried by a Court of competent jurisdiction subordinate to such

appellate Court'.

8. For the purposes of this case it does not appear to their Lordships to be

necessary to determine whether, strictly speaking the Court of the Judicial

Commissioner exercising criminal jurisdiction as a Court of Session, or one of the

Additional Judicial Commissioners-exercising jurisdiction as a Court of Session, is

a subordinate Court or not, because everybody in this case has agreed that an

order for retrial has properly been made and, if it has properly been made, it can

only be made under this section. It is plain that if the power exists under Section

423 to order a retrial, it was competent to the Court to make the order complained

of, viz., retrial, by the Sessions Judge in the District of Hyderabad. That plainly is a

Court of competent jurisdiction subordinate to the appellate Court.

9. In the view that their Lordships take, there is no lack of jurisdiction and no legal

objection to the order which in fact directs this case to be heard before the Court of

the Sessions Judge at Hyderabad, and the appeal therefore fails upon the

suggestion that there was any irregularity in the procedure. For this purpose it

must be assumed that there was a right of appeal and that it was competent to

make this order ordering the case to be tried before the Court at Hyderabad ; but

the position was, and is, that, whereas at Karachi the appellant was tried before a

jury, and, in their Lordships' view (as is indeed conceded), had a right to be tried at

Karachi before a jury, in the Court of the Sessions Judge at Hyderabad he will

have no right to be tried with a jury. The Sessions Judge in that District, in

pursuance of the provisions in the Code, which authorize the Local Government to



direct that some Sessions Judges have power to try by jury and some have power

to try with assessors, dependent, no doubt, upon the conditions of a particular

district, hears cases without a jury, and the appellant, very naturally, takes the

objection that, while it is quite right that there should be a retrial, it is not right that

the retrial should take place in a Court in which he loses his right to a trial by jury.

10. As has been said, there is no legal objection that can be taken to the order that

was made ; but their Lordships entertain the view that an order of this kind, which

directs that a case which has originally been heard before a jury should be reheard

before a Court without a jury, is an order that ought not to be made unless it is

justified by exceptional circumstances. There is jurisdiction to make it, but it is

obvious that it has, and is likely to have, a very serious effect upon the rights of the

accused, and his privilege which he has previously enjoyed of trial by a jury he

ought in general to retain.

11. The order in this case when it was originally made appears to their Lordships

to be an order which could reasonably have been made for the reasons given by

the learned Additional Judicial Commissioner, namely, that it would have been

difficult, it would have been, in fact, impossible, to have found a Judge of that

Court who was not already associated with the case. The order as made is a

lawful order and one which would not ordinarily be interfered with by this Board in

the exercise of its jurisdiction in criminal appeals ; but, >on the other hand, their

Lordships entertain a very strong opinion that, if those circumstances have ceased

to exist, as it is said that they have ceased to exist, so that there is now available a

Judge of the Judicial Commissioner's Court who is in no way committed to the

case, and who has not expressed an opinion about it, it would be proper that, if

application were made for a transfer from the Court to which it has now been

assigned, namely, the Sessions Judge at Hyderabad, back to the Court of the

Judicial Commissioner, that application ought to receive the very serious

consideration, and favourable consideration, if possible, of the Court to whom the

application ' made. That power is quite plainly given under Section 526 (e) (ii) or

(iii); it does not matter which, because that again may involve the question as to

whether the Sessions Court sitting at Karachi is subordinate or whether it is not

subordinate, which their Lordships do not find it necessary to decide.



12. Mr. Dunne, appearing for the Crown, has told their Lordships perfectly fairly

that, on such an application being made, he appreciates the constraining: force of

the consideration that would be put before the Court by the appellant, and he

thinks-he has not, of course, any power to bind the Court-that that is an application

which, after the expression of their Lordships' view, is not very likely to be refused.

13. Their Lordships think that that is the most effective way of dealing with this

case, and they must leave it in that position. The result is that, with, that intimation

of opinion, they consider that this appeal must be dismissed, and they will humbly

advise His Majesty accordingly.

14. There will, of course, be no order as to costs.
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