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1. The first point in this case is a dry point. of law and mast, in my opinion, be

disposed of in favour of the second defendant, Devkaran Nanji. It arises in this

way.

2. One Anna De Silva was the wife of the first defendant, John Joseph De Silva.

He married her in February, 1890, and on the 24th of March, 1893, she purported

to purchase the, immoveable property, which is the subject-matter of this suit, from

one Valladares, for Re. 20,000. The sale-deed (Exhibit A) was executed in her

name. She died on the 24th of May, 1893, leaving an infant son, who is the plaintiff

in the present suit, an infant daughter, and her husband, the first defendant.
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3. About August, 1893, the first defendant, who had till then been cashier to

Messrs. Graham & Co. for twenty-six years, was found short of moneys to a large

amount belonging to the firm. Having been called upon to make good the amount,

he agreed to make over to Messrs. Graham & Co. whatever property he had and

made over the title-deeds of the property in dispute to two off their representatives,

Mr. John Frederick Noble Graham and another, representing that his deceased

wife Anna was merely a trustee of the property and that the beneficial interest in it

was vested solely in him. On the 18th of September, 1893, he executed a

conveyance of the property in dispute in the names, of the said two

representatives of Messrs. Graham & Co. (Exhibit No. 2). On the 1st November,

1893, the first defendant applied to this Court on its Testamentary Side for letters

of administration to tire estate of his wife Anna, and in his affidavit, annexed to the

petition, he swore that the property now in dispute belonged to him, and that Anna

bad held it merely as trustee (vide Exhibit No. 1). The petition was not, however,

proceeded with on account of the conviction of the first defendant of the offence of

criminal breach of trust.

4. On the 1st of November, 1893, Mr. John Frederick Noble Graham applied for a

limited grant of letters of administration to the estate of Anna, and they were

granted to him. Messrs Graham & Co. sold the property to the second defendant,

Mr. John Frederick Noble Graham joining in the conveyance as administrator of

the estate of Anna.

5. The plaintiff now sues to recover by petition his share of the property as son and

one of the heirs of Anna, and his case is that the property absolutely belonged to

her. Assuming it did, it appears' to me that the second defendant has obtained an

indefeasible title to it by virtue of the deed of conveyance in his favour from

Messrs. Graham & Co., to which Anna's administrator was a party. It is true that

letters of administration were granted to Mr. John Frederick Noble Graham limited

to the property now in dispute as property of which, she was described as the sole

trustee, and in which the said Mr. Graham, as assignee of the first defendant, was

represented as the person beneficially interested. But though it was a limited grant

under Section 221 of the Indian Succession Act, the administrator became, in

virtue thereof, the legal representative of Anna for the purposes of her interest in



the property, and such interest as she had in the property became vested in him

as such legal representative under Section 179 of the Act. Under 'Section 101 the

letters of administration entitled the administrator to all the rights belonging to the

interstate, and under Section 269 he had power to dispose of the property of the

deceased in such manner as he might think fit. The administrator could not,

indeed, confer any title which the interstate had not, but on the assumption in this

case that Anna was not merely the trustee but was the absolute owner, the grant,

though limited it was, enabled the administrator to confer on a purchaser all the

rights she had in the property.

6. But it was argued by Mr. Baptista, the plaintiff's counsel, that the administrator

joined in the conveyance to the second defendant not as representing the absolute

title of Anna, but as representing her in an alleged trusteeship which never existed,

and as representing in his own person as assignee of the first defendant the

beneficial interest in the property, which the first defendant did not own. But the

conveyance to the second defendant purported to pass to him all the right, title

and interest which Anna had in the property, and the mere fact, that the party so

conveying it professed to act as administrator of her estate as trustee cannot out

down the legal effect of the conveyance or limit the right of the second defendant

to the title wrongly alleged to have existed in Anna, if, as a matter of fact, she had

a higher right. This view of the effect of the conveyance in favour of the second

defendant is supported by the observation of Lord St. Leonards in Drew v. The

Earl of Norbury (1846) 3 J. & L. 267 where the Lord Chancellor said: 'Nothing

could be more mischievous or contrary to law than to hold that, when a party

professess to convey all his estate and interest in particular lands the operation of

his conveyance should-be limited to the estate which was vested in him in the

character in which he purported to join in the conveyance.'

7. The facts of this case appear to me to resemble very nearly those of Jones v.

Powles (1834) 3 M & K. 581 so as to bring it within the principle of equity

enunciated by the Master of the Bolls in the latter case. In Jones v. Powles certain

property had belonged to Jones, who had mortgaged it with possession. Jones

died, having satisfied the mortgage, but without getting in the legal estate from the

mortgagee. One Meredith asserted his title to the property as devisee under a



forged will of Jones and induced the mortgagee to convey to him the legal estate.

Meredith devised the property to his wife by his will, and the defendant in the case

claimed as a bona fide purchaser under a purchaser from the wife of Meredith.

The heir-at-law sued to recover possession from the defendant, but was non

suited on the ground that the latter was a bona fide purchaser, whose title was

superior to that of the plaintiff because it was protected by the legal estate. The

Master of the Rolls said in dividing the case (page 598): 'The protection of the

legal estate is to be extended not merely to cases in which the title of the

purchaser for valuable consideration without notice is impeachable by reason of a

secret act done, but also to cases in which it is impeached by reason of the

falsehood of a fact of title asserted by the vendor or those under whom he claims,

where such asserted title is clothed with possession; and the falsehood of the fact

asserted could not have been detected by reasonable diligence.' Here, on the

assumption that Anna De Silva was owner, on her. death her husband (the first

defendant) became one of her heirs. He asserted the title in himself to the

exclusion of his son (the plaintiff), alleging that his wife had only been trustee. He

made over' the title-deeds, to Messrs. Graham & Co. The latter could, no doubt,

have found out that Anna had died' leaving a son (the plaintiff) and a daughter; the

conveyance from Valladares to Anna De Silva was also notice to them that

presumptively the title stood in her name. Assuming that they were therefore not

bona fide purchasers, we have, however, the fact that Mr. John Frederick Noble

Graham took out letters of administration to the estate of Anna De Silva in her

alleged character of trustee o the property. He was clothed with the legal, estate,

at any rate. The equitable title, upon the assumption on which I am now

proceeding, vested in the heirs, of Anna De Silva. Now as.4 trustee, at any rate, of

Anna De Silva's estate, Mr. John Frederick Noble Graham could act. ' A trustee is

a man who is the owner of the property and deals with it as principal, as owner,

and as master, subject only to an equitable obligation to account to some persons

to whom he stands in the relation of trustee and who are his cestuis que trust': per

James, L.J., in Smith v. Anderson (1880) 15 Ch. D. 247. The second defendant

had the legal estate conveyed to him from. Mr. Graham and he obtained the

equitable title when he received the title-deeds from Messrs. Graham & Co. as

assignees of John Joseph De Silva, one of the heirs of Anna De Silva. The second



defendants title was thus complete unless he could have detected the falsehood of

the title asserted by John Joseph De Silva by reasonable deligence. There is

nothing to show that he could have so detected it.

8. On the merits also I think the plaintiff's case-must fail. It is true that the

conveyance from Valladares stood in the name of Anna De Silva, and that it was'

her hand which paid the purchase 'money; But the question is, whose was the

purchase money and what was the intention of the purchase? The first

defendants, John Joseph De Silva, admitted to Mr. Owen, Solicitor, in 1893, that

the property belonged do hi in although the conveyance was made in his wife's

name. In his petition for letters of administration to the estate of his wife, he made

the same admission with reference to the property, and he repeated it in his

affidavit annexed to the petition.' The first defendant now states that he made the

admission because of the pressure brought to bear upon him by Messrs. Graham

& Co. at the time when he was charged by them with defalcations to a large

amount and when they threatened to prosecute him if he did not make it good.

There is no evidence to show that any pressure was brought to bear upon or any

threat was administered to the first defendant for the purpose of getting him to

admit that the property now in dispute belonged to him and not to his wife. Mr.

Owen, on the other hand, states that at the interview which the first defendant had

with him, the latter distinctly told him that the property belonged to him and that it

had been bought with his money. Mr. Owen also states that no one from Messrs.

Graham & Co. was present at the interview. It may be--it is indeed probable--that

the first defendant expected that if he made good the amount of defalcations

Messrs. Graham & Co. might abstain from prosecution; but 'any expectation that

the defendant may have entertained, that, if he gave the required security, he

might escape prosecution, will not of itself vitiate the transaction': per Maula, J., in

Ward v. Lloyd (1843) 6 M. & G. 785. The admission made by the first defendant to

Mr. Owen and also in his petition for letters of administration must be taken as

having been made by him of his own accord. But I will not, however, rely strongly

upon it for the purposes of this case. I will take the evidence which he has now

given as to his rights to the property as more important, and what does it come to?

It only goes to corroborate the admission. He states that he gave to Anna all his

first wife Margarita had on her death, ignoring the rights of the six children the



latter had left. That property consisted of jewels worth Rs. 6,000 and Government

paper worth Rs. 3,000; and he made over to her debts due to him from outsiders

to the extant of Rs. 5,000. As to the Government paper he says: 'The Government

paper of Rs. 3,000 was originally mine, bought with my money and put in my first

wife's name. Infact I found that paper after my first wife's death and it had been

bought by her without my knowledge out of the savings of moneys I had given to

her out of my salary. She used to make household expenses out of my salary and

to save as much as she could out of it.' As to the debts due from outsiders he

says: 'The demand receipts in respect of the debts due to me from outsiders were

in the cupboard and I gave my second wife the keys. The receipts were in my

name and she used to recover the moneys on my behalf.' It is clear from this that,

so far as the Government paper and the demand receipts were concerned, they

were not assigned by the first defendant to his second wife Anna so as to make

her the owner. They were moneys which belonged to him and she held them for

him. As to the jewels worth Rs. 6,000, the first defendant says that there is nothing

beyond his word to show that his first wife had left jewels. I can come to no other

conclusion on this evidence than that Anna De Silva had no moneys of her own,

but that the purchase of the property was out of the money belonging to the first

defendant.

9. Anna De Silva's sister, Mrs. Anna Maria Boyes, who is the next friend suing on

behalf of the plaintiff and who hat been examined, has given evidence to the effect

that Anna Da Silva had jewels worth Ra. 10,000. Those jewels, the says, belonged

to her elder sister Margarita who was the first defendant's first wife, being presents

from relations and friends, and she before her death transferred them to Anna De

Silva. I cannot believe that, assuming that Anna De Silva had jewels worth RS.

10,000 when she married the first defendant in February, 1890, they were sold for

the purpose of purchasing the property now in dispute. The property was

purchased for Rs. 20,000 from Valladares and there is nothing to show that Anna

De Silva had moneys of her own to that amount to pay for it. The property was

bought in her name out of moneys advanced by her husband, the first defendant,

in March, 1893, just about the time when he had been misappropriating moneys

belonging to Messrs. Graham & Co.



10. Mr. Baptista has raised the question of advancement, but apart from a

question whether the doctrine of advancement applies to the Portuguese in

Bombay, neither the plaint nor the issues raised the question distinctly. Besides,

the doctrine of advancement applies where 'the husband buys in the name of the

wife. Bat here the wife purchased property in her own name out of her husband's

money, and even if there were any presumption of advancement, it is rebutted by

the evidence in, and circumstances of the case.

11. I find in the affirmative on the first issue; in the negative on the second; in the

second defendant's favour on the third; in the negative on the fourth and fifth. I

reject the claim. The second defendant to. recover his costs from both the next

friend of the plaintiff and the first defendant, because, in my opinion, the first

defendant is the real mover of this litigation.
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