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Judgement :

1. The appeal filed by the appellant to the Commissioner (Appeals) against the
order of the Asst. Commissioner of Central Excise was received in his office 29
days beyond the period of three months specified in Section 35A for filing the
appeal. The Commissioner has passed orders holding the appeal to be barred by
limitation.

2. The contention of the appellant (who is absent and unrepresented despite
notice) in the appeal petition is that the Commissioner had not heard it on the
ground contained in the application for condonation of delay. This contention is to
be accepted. The Commissioner does not indicate that he had given any notice for
hearing. The Commissioner ought to have given the appellant an opportunity to
explain the grounds for delay; its perfectly possible that, in the event he would
have been convinced that the delay in filing the appeal was beyond the appellant's
control and hence condoned the delay.

3. However without expressing any opinion on the merits of the application, we
allow the appeal and set aside the impugned order. The Commissioner shall, after
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giving the appellant reasonable opportunity of being heard on the application of
condonation of the delay, pass order on the application and thereafter on the
appeal.

SooperKanoon - India's Premier Online Legal Search - sooperkanoon.com



