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Judgement :

1. The Respondents manufacture 'Cotton Blended Yarn' classifiable under

Chapter sub-heading 5205.11/5206.11 of the Schedule to the Central Excise Tariff

Act, 1985. The Asst. Commissioner of Central Excise, Chandigarh vide his Order

dt. 19.11.97 and 27.01.98 held that the modvat credit totally amounting to Rs.

5,41,450/- availed by them on the capital goods viz., 'Electrical Control Panel (S.H.

8537.00), Airtight Door Butter Fly Damper (S.H. 8537.00) on 7.9.96 and 25.2.97

was admissible to them under the provisions of Rule 57Q of the Central Excise

Rules, 1944. The Department filed appeals and the Commissioner (Appeals),

Chandigarh vide his order dt. 25.4.2000 observed that the stated capital goods did

not fall under the excluded clause of Explanation to Rule 57Q(1) and accordingly

held that the credit was admissible and rightly allowed. He observed that the credit

was admissible on the impugned goods even prior to 2.7.96 i.e., prior to

amendment vide Notfn. No.14/96-CE(NT) dated 23.7.96, as these goods were

covered within the ambit of "Capital Goods" as per explanation 1(b) to Rule 57Q.

Accordingly, he rejected the appeal of the Department. The Revenue is in appeal

against the order passed by Commissioner (Appeals).
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2. I have heard Shri M.D. Singh, SDR for the Revenue appellants and Shri S.K.

Gupta, Chartered Accountant for the Respondents. It is argued on behalf of the

Revenue that prior to the changes brought out by the Budget - 1996-97 on

27.3.97, the Chapter sub-heading in respect of the above stated items were not

included in the category to "Capital Goods" under Rule 57Q. The credit in this

case was taken on 7.9.96 and 25.2.97 and the admissibility of modvat credit would

have to be determined with reference to the relevant rules applicable on that date.

It is contended that notification dt. 23.7.96 cannot be given retrospective effect.

The clause 2(ii) under the explanation to Rule 57Q clearly laid down that no credit

of the specified duty on capital goods than those capital goods in respect of which

credit duty was allowable under any other rule or notification prior to 23.7.96) shall

be allowed if such capital goods were received in the factory before 23.7.96. It is

contended that the items under consideration were received in the factory prior to

23.7.96. Therefore, the modvat credit in respect of them was not covered under

the definition of the capital goods at the relevant time and same is not admissible.

3. I have considered these submissions. As observed in the Order-in-Original, the

definition of capital goods at the relevant time covered, Machine, Machinery,

Equipment, apparatus, tools and apparatus used for producing or processing of

any goods or for bringing out any change in any substance for manufacture of final

products.

4. The above definition of the capital goods in my view was wide enough to cover

the items under consideration for the purpose of availing the modvat credit thereon

even before 23.7.96. The Revenue is therefore mis-directed to refer to the

provisions of Notfn. No.14/96-CE(NT) dt.23.7.96 and to contend that the

provisions of this notification are clarificatory, that these would have no

retrospective effect and these would hold a guide for interpreting the definition of

the capital goods even prior to the issue of this notification. Consequently, I find no

force in the Revenue appeal and the same is accordingly, rejected.

SooperKanoon - India's Premier Online Legal Search - sooperkanoon.com


