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1 R IN THE HIGH COURT OF KARNATAKA AT BENGALURU DATED THIS

THE26H DAY OF AUGUST, 2015 PRESENT THE HONBLE MR. JUSTICE

VINEET SARAN AND THE HONBLE MR. JUSTICE B MANOHAR STRP Nos.173

& 260 - 264 OF 2014 BETWEEN: STATE OF KARNATAKA BY THE

SECRETARY DEPARTMENT OF FINANCE VIDHANA SOUDHA BANGALORE-

560 001. (BY Sri K M SHIVAYOGISWAMY, AGA) AND: M/s.TECHNOCON

BUILDERS SF-8, KARUNA COMPLEX No.337, SAMPIGE ROAD

MALLESHWARAM BANGALORE-560 003. (BY Sri P E UMESH, ADV.)

..PETITIONER ..RESPONDENT THESE STRPs ARE FILED UNDER

SECTION651) OF KARNATAKA VALUE ADDED TAX ACT, 2003 AGAINST THE2

JUDGMENT

AND

ORDER

https://sooperkanoon.com/
https://sooperkanoon.com/1195445


DATED056.2013 PASSED IN STA Nos.827 TO8322012 ON THE FILE OF

KARNATAKA APPELLATE TRIBUNAL, BENGALURU, ALLOWING THE

APPEALS FILED UNDER SECTION631) OF KARNATAKA VALUE ADDED TAX

ACT, 2003. THESE STRPs COMING ON FOR ADMISSION THIS DAY, VINEET

SARAN,, J., PASSED THE FOLLOWING:

ORDER

These revision petitions have been filed by the State of Karnataka challenging the

order of the Tribunal, whereby the order passed under Section 63-A of the

Karnataka Value Added Tax Act, 2003 (for short `the KVAT Act) by the Joint

Commissioner of Commercial Taxes has been set aside on the ground that it was

passed beyond the period of limitation.

2. We heard Sri K M Shivayogiswamy, learned Additional Government Advocate

appearing for the petitioner - State of Karnataka as well as Sri P E Umesh, learned

counsel appearing for the respondent - assessee and perused the record.

3. In brief the facts of this case are that the respondent herein is a civil works

contractor. He is assessed to tax under the 3 KVAT Act. The dispute in the present

petitions is with regard to the assessment period of April, May, July, August,

September, and November, 2005. For the said period, assessment order was

passed on 28.12.2006 imposing certain tax. The said assessment order was not

challenged in appeal. On 26.8.2009, the assessment record relating to the

aforesaid period was sent by the Assessing Authority to the Joint Commissioner of

Commercial Taxes, which is the Revisional Authority empowered to exercise suo

motu revisional power under Section 63-A(3) of the KVAT Act.

4. It is an admitted case that on receipt of the said record, the same was examined

by the Joint Commissioner and on such examination, the Joint Commissioner

found that the assessment order was prejudicial to the interest of the revenue. He,

thus, issued a show cause notice to the respondent - assessee on 7.12.2010. On

29.11.2011, the Revisional Authority - Joint Commissioner passed the order under

Section 63A of the KAVT Act, which was challenged by the assessee before the

Tribunal. The Tribunal has held that after initiation of proceedings under Section

63-A(3) of the KVAT Act, the 4 Joint Commissioner could pass an order under



within one year from the date of initiation of proceedings, which was on 26.8.2009

and since the order was passed on 29.11.2011, the same was beyond one year

and hence it was held to be barred by limitation. Another issue was also raised

before the Tribunal that since the order was passed after expiry of four years from

passing of the order dated 28.12.2006, which was sought to be revised, hence the

impugned order passed on 29.11.2011 was beyond the period of limitation under

Section 63- A(2)(b) of the KVAT Act. However, the Tribunal did not go into the

aforesaid issue.

5. The submission of the learned Additional Government Advocate appearing for

the petitioner is that under Sub-Section (3) of Section 63A of the KVAT Act, the

period of one year within which the Joint Commissioner could pass the order

would be from the date of initiation of proceedings, which in the present case,

according to the learned Additional Government Advocate, would be the date of

show cause notice, which was 7.12.2010. It is contended that as the order was

passed on 29.11.2011, which was within one year of 5 7.12.2010, the same would

be within the period of limitation of one year.

6. Per contra, Sri Umesh, learned counsel for the assessee has submitted that the

period of limitation of one year would begin either from the date of initiation of

proceedings or from the date of calling for the record as the case may be, and

since the record had been called for or received in the office of the Joint

Commissioner on 26.8.2009, the order could not have been passed beyond

25.8.2010.

7. Relevant sub-Section 3 of Section 63-A of the KVAT Act reads thus: 63-A.

Revisional powers of Joint Commissioner: (1) The Joint Commissioner may on his

own motion call for and examine the record of any order passed or proceeding

recorded under this Act and if he considers that any order passed therein by any

officer, who is not above the rank of a Deputy Commissioner, is erroneous in so

far as it is prejudicial to the interest of the revenue, he may, if necessary, stay the

operation of such order for such period as he deems fit and after giving the person

concerned an opportunity of being heard and after making or causing to be made

such inquiry as he deems necessary, pass such order thereon as the



circumstances of the case justify, including an order enhancing or modifying the

assessment and directing a fresh assessment). the assessment, or (canceling 6

(2) The Joint Commissioner shall not exercise any power under this section, if- (a)

the time for appeal against the order has not expired; or (b) more than four years

have expired after the passing of the order sought to be revised. (3) The Joint

Commissioner shall pass order under this section within a period of one year from

the date of initiation of proceeding or calling for the records under this section, as

the case may be. 8. The fact that the records relating to the case were sent by the

Assessing Authority to the Joint Commissioner on 26.8.2009 is not in dispute. It is

also not in dispute that the order under Section 63A of the KVAT Act was passed

on 29.11.2011. The issuance of show cause notice on 7.12.2010 is also not in

dispute. The question before us would be as to whether the period of limitation of

one year under sub-Section (3) of Section 63-A of the KVAT Act would commence

from the date on which the record was sent, which was 26.8.2009, or from the

date of show cause notice, which was issued on 7.12.2010. 7 9. The submission

of the learned Additional Government Advocate appearing for the petitioner is that

the Joint Commissioner had not called for records, but the same had been sent by

the Assessing Authority on its own, and hence the date of sending the records

would not be relevant. In our opinion, what would be relevant is the date when the

records had reached the office of the Joint Commissioner, because it was only on

perusal of such records, that the show cause notice was issued to the assessee

on 7.12.2010, which was after gap of may be 16 months. The period of limitation

of one year under sub-Section (3) of Section 63-A of the KVAT Act would begin

from when the record was sent to the Joint Commissioner, on the basis of which

the proceedings were initiated. If that is not to be accepted then the Joint

Commissioner would possibly be allowed to initiate proceedings under Section 63

of the KVAT Act even after several years of receipt of record by issuing a show

cause notice at a much later date. This cannot be the intention of the legislature in

providing limitation. 8 10. Section 63-A of the KVAT Act is an exception to the

general provision of challenging an order passed by the Assessing Authority,

either by way of filing revision or appeal. This is an additional power given to the

Joint Commissioner for initiating suo motu proceedings, where it finds that the

order is erroneous insofar as it is prejudicial to the interest of the revenue. The



said power can be exercised subject to the limitation provided under sub-Sections

(2) and (3) of Section 63A of the KVAT Act. In such view of the matter, we are of

the opinion that the period of limitation as provided under Section 63-A of the Act

should be construed strictly. Sub-Section (3) provides that the Joint Commissioner

shall pass orders within one year. There is no discretion with the Joint

Commissioner to pass orders beyond the period of one year. Word used in sub-

Section (3) is shall and not may and thus it mandates the Joint Commissioner to

pass orders within one year from the date of initiation. Even if it is accepted that

the Assessing Authority had, on its own, sent the records to the Joint

Commissioner and that the Joint Commissioner had not called for such records, in

our view, the same would not make 9 much difference as it was only on perusal of

the such records that the Joint Commissioner had proceeded against the

assessee, and as such, the same ought to have been concluded within one year

from the date of receipt of the records. In such facts, the order passed under

Section 63-A of the KVAT Act has been held to be beyond the period of limitation

provided under sub-Section (3) of Section 63-A of the KVAT Act. We do not find

any error with such order of the Tribunal.

11. Further, with regard to the order having been passed beyond the period of

limitation as provided under sub-Section (2)(b) of Section 63-A of the KVAT Act, it

is submitted that the order sought to be revised was passed on 28.12.2006

whereas the revisional order under Section 63-A of the KVAT Act was passed on

29.11.2011, which was beyond the period of four years. Though the submission of

the learned counsel for the respondent-assessee in this regard may have some

substance, but in view of the fact that the order passed under Section 63-A of the

KVAT Act has been held to be passed beyond the period of limitation provided

under sub-Section (3) 10 of Section 63-A of the KVAT Act, we are not inclined to

go into this other question. For the foregoing reasons, we are of the opinion that

no substantial question of law arises in these revision petitions for determination

by this Court. Revision petitions stand dismissed. Sd/- JUDGE Sd/- JUDGE Bkm
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