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Judgement :

1 IN THE HIGH COURT OF KARNATAKA AT BENGALURU DATED THIS
THE10H DAY OF SEPTEMBER, 2015 BEFORE THE HONBLE MR.JUSTICE
B.S.PATIL M.F.A.N0.4484/2015 c/w M.F.A.N0.4992/2015 BETWEEN:

1. SRI H.A.SRIKANTH S/O H. ANJANAPPA AGED ABOUT42YEARS2 SRI. H.A.
SHASHIKANTH S/O H. ANJANAPPA AGED ABOUT41YEARS BOTH R/AT
GEJJIGADAHALLI VILALGE DASANAPURA HOBLI BANGALORE NORTH
TALUK ... APPELLANTS (COMMON) (By Sri.T.SESHAGIRI RAO, ADV.) AND1
M/s SOVEREIGN DEVELOPERS & INFRASTRUCTURE LIMITED A COMPANY
REGISTERED UNDER THE PROVISIONS OF THE COMPANIES ACT, HAVING
ITS REGISTERED OFFICE AT NO.16, 2ND & 3RD FLOORS, S.D. COMPLEX,
JALADARSHINI LAYOUT NEW BEL ROAD, BANGALORE-54 REP BY ITS
DIRECTOR AND AUTHORISED SIGNATORY SRI. PRAKASH KUMAR
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SINGH22. SRI. VIJAYA REDDY S/O LATE ABBU JAYARAMA REDDY AGED
ABOUT57YEARS3 MS. MADHU V. D/O A. VIJAYA REDDY AGED
ABOUT30YEARS4 MS. USHA V. D/O A. VIJAYA REDDY AGED
ABOUT29YEARSS VINAY V. S/O A. VIJAYA REDDY AGED ABOUT24YEARS
RESPS. 2 TO5ARE R/AT HOUSE NO.865, 1ST A CROSS, PIPELINE ,
YESHWANTHAPURA, BANGALORE-22 6. SRI. AJ.PATTABHI REDDY @
PATTABHI REDDY S/O LATE ABBU JAYARAMA REDDY AGED
ABOUT44YEARS7 SRI. RANJITH P. S/O AJ.PATTABHI REDDY AGED
ABOUT22YEARS8 MS. KAVYASHREE P. D/O A.J.

PATTABHI REDDY AGED ABOUT21YEARS9 MS. BHAVANA D/O A.J.

PATTABHI REDDY AGED ABOUT15YEARS BEING MINOR, REP.BY HER
NATURAL GUARDIAN & FATHER SRI A.J.PATTABHI REDDY, 6 TO9R/AT
HOUSE NO.1002/1, K.N. EXTENSION, 1ST CROSS, 1ST MAIN,
YESHWANTHPURA, BANGALORE-22 10. SRI. A.CHINNAPPA REDDY &
CHINNASWAMY J.A. 3 S/O LATE ABBU JAYARAMA REDDY AGED
ABOUT41YEARS11 MASTER VARUN S/O A. CHINNAPPA REDDY AGED
ABOUT14YEARS R/AT HOUSE NO.11, VARUNA NILAYA, HANUMAN LAYOUT,
RAMACHANDRAPURA JALAHALLI,BANGALORE-13 BEING MINOR REP BY
HER NATURAL GUARDIAN & FATHER MR. A. CHINNAPPA REDDY12 MS.
DEEKSHA D/O A. CHINNAPPA REDDY AGED ABOUT11YEARS R/AT HOUSE
NO.11, VARUNA NILAYA, HANUMAN LAYOUT, RAMACHANDRAPURA
JALAHALLI,BANGALORE-13 BEING MINOR REP BY HER NATURAL
GUARDIAN & FATHER MR. A. CHINNAPPA REDDY13 SRI. A.NARASIMHA
REDDY @ NARASIMHA A. S/O ABBU DORESWAMY REDDY AGED
ABOUT40YEARS14 MASTER ABHISHEK S/O A. NARASIMHA REDDY AGED
ABOUT10YEARS BEING MINOR REP BY HER NATURAL GUARDIAN &
FATHER SRI. A. NARASIMHA REDDY15 MS. SREESNEHA D/O A. NARASIMHA
REDDY AGED ABOUT9YEARS BEING MINOR REP BY HER NATURAL
GUARDIAN & FATHER SRI. A. NARASIMHA REDDY13TO15ARE R/AT HOUSE
NO.1023, B CROSS, PIPELINE ROAD, YESHWANTHPURA, BANGALORE-22
16. SRI.D.CHANDRASHEKARA REDDY S/O LATE ABBU DORESWAMY
REDDY, AGED ABOUT43YEARS, 4 17. SRI KARTHIK REDDY.C. S/O



D.CHANDRASHEKARA REDDY, AGED ABOUT20YEARS18 MS.PRIYANKA D/O
D.CHANDRASHEKARA REDDY, AGED ABOUT15YEARS, BEING MINOR REP
BY HER NATURAL GUARDIAN & FATHER SRI.D.CHANDRASHEKARA REDDY,
16 TO18ARE R/AT HOUSE NO.1023, B CROSS, PIPELINE ROAD,
YESHWANTHPURA, BANGALORE-560 022.

19. SMT.A.AADILAKSHMI @ AADILAKSHMI W/O LATE ADI MULAMA REDDY,
AGED ABOUTS3YEARS, 20. SRI MAHESHA REDDY A. S/O LATE ADI MULAMA
REDDY, AGED ABOUT32YEARS, 21. MS.GAYATHRI D/O LATE ADI MULAMA
REDDY, AGED ABOUT28YEARS, 22. SRI RAJESH REDDY S/O LATE ADI
MULAMA REDDY, AGED ABOUT30YEARS, 23. MS.GEETHA.A D/O LATE ADI
MULAMA REDDY, AGED ABOUT25YEARS, 19 TO23ARE R/AT NO.998, 1ST
CROSS, KAMATA NEHRU LAYOUT, YESHWANTHAPURA, BANGALORE-560
022.

24. SMT.J.CHINNAMMA @ CHINNAMMA W/O JAYARAMA REDDY, AGED
ABOUT46YEARS, 5 25. SRI NEVEEN REDDY.B.J.

S/O0 JAYARAMA REDDY, AGED ABOUT30YEARS, 26. SRI RAMESH B.J.

S/O JAYARAMA REDDY, AGED ABOUT29YEARS, 27. SRI NARENDRA REDDY
B.J.

S/O JAYARAMA REDDY, AGED ABOUT26YEARS, SL.NO.24 TO27ARE R/AT
NO.1911/1, K.N.EXTENSION, 1ST CROSS, 4TH MAIN, YESHWANTHPURA,
BANGALORE-560 022.

28. SMT.S.HEMAVATHI @ HEMAVATHI W/O SRINIVAS REDDY, AGED
ABOUT44YEARS, BANGALORE-560 054.

29. SRI.BHARGAV REDDY.S S/O SRINIVAS REDDY, AGED ABOUT21YEARS,
30. SRI.S.DHANUSH REDDY S/O SRINIVAS REDDY, AGED ABOUT20YEARS,
SL.NO.28 TO30ARE R/AT NO.645, GOKULALT STAGE, 2ND PHASE, 6TH MAIN
ROAD, BANGALORE-560 054.



31. SMT.B.VASANTHA W/O BABU REDDY, AGED ABOUT38YEARS, 32.
MASTER HARISH S/O BABU REDDY, AGED ABOUTO9YEARS, BEING MINOR
REPRESENTED BY HIS NATURAL GUARIDAN & MOTHER
SMT.B.VASANTHA33 MASTER YATISH S/O BABU REDDY, 6 AGED
ABOUT11YEARS, BEING MINOR REPRESENTED BY HIS NAURAL GUARDIAN
& MOTHER SMT.B.VASANTHA SL.NO.31 TO33R/AT NO.38, K.R.ROAD,
BASAVANAGUDI, BANGALORE SOUTH-560 040. ... RESPONDENTS
(COMMON) (By Sri.MUNIYAPPA, ADV. FOR R1, Sri SUNIL S.RAO, ADV. FOR
R2 - R33) THESE MFAs FILED U/S371) OF ARBITRATION AND CONCILIATION
ACT, RIW

ORDER
43RULE1a) OF CPC, AGAINST THE

ORDER

DT.30.04.2015 PASSED ON I.A.NO.9 IN A.A.NO.72/2015 ON THE FILE OF THE
XX ADDITIONAL CITY CIVIL AND SESSIONS JUDGE, BANGALORE,
ALLOWING I.A.NO.9 FILED U/S90OF THE ARBITRATION AND CONCILIATION
ACT, R/W RULE9OF HIGH COURT OF KARNATAKA ARBITRATION RULES.
THESE APPEALS HAVING BEEN RESERVED ON0109.2015, COMING ON FOR
PRONOUNCEMENT OF

JUDGMENT
THIS DAY, THE COURT DELIVERED THE FOLLOWING:

JUDGMENT

1 MFA.N0.4484/2015 is filed by defendants 1 & 2 challenging the order dated
30.04.2015 passed by the XX Additional City Civil and Sessions Judge,
Bengaluru, allowing I.A.No.9 filed seeking an order of interim injunction in
Arbitration Application N 0.72/2015 thereby restraining the defendants in the
proceedings from interfering with the peaceful possession, enjoyment and
development of the suit property by constructing 7 structures by the applicant -
Company respondent No.1 herein until disposal of the case.



2. MFA.N0.4992/2015 is filed by defendants 1 & 2 challenging the order dated
30.04.2015 passed by the XX Additional City Civil and Sessions Judge,
Bengaluru, allowing 1.A.No.10 filed seeking an order of interim injunction in
Arbitration Application No0.72/2015 thereby restraining the defendants in the
proceedings from encumbering and alienating the suit property in any manner,
until the disposal of the case.

3. As the parties in both the appeals are same and the facts and the questions
involved are also same, both the appeals are clubbed, heard together and are
disposed of by this common judgment.

4. Appellants/defendants 1 & 2 along with defendants 3 to 34 who are arrayed as
respondents 2 to 33 in this appeal are the owners of an extent of 10 acres 32
guntas of land comprised in Sy.N0s.26/1 and 26/2 situated at Chikkabettahalli
Village, Yelahanka Hobli, BengaluruNorth 8 Taluk, Bengaluru. Respondent No.1 -
M/s.Sovereign Developers & Infrastructure Limited which is the applicant before
the Court below has filed applications [.A.N0s.9 & 10 under Section 9 of the
Arbitration and Conciliation Act, 1996 (for short, the Act) seeking interim measure
based on a Joint Development Agreement and Irrevocable Power of Attorney
dated 24.09.2012.

5. As per the said Joint Development Agreement dated 24.09.2012, the applicant -
Company has agreed to develop the lands and in that regard, an Irrevocable
Power of Attorney was executed on the same day in favour the applicant -
Company by the landowners. An amount of rupees 5 crores 40 lakhs has been
paid to the landowners by the applicant - Company. According to the applicant, the
landowners cancelled the Irrevocable Power of Attorney on 15.09.2014 alleging
breach of contract on the part of the applicant - Company. Further contention of
the applicant was that having received huge amount of rupees 5 crores 40 lakhs
from the Company, the landowners who were required to have the khatha of their
respective lands 9 amalgamated, failed to take any steps, although the applicant -
Company was ready and willing to perform its part of the contract hence it could
not proceed with the project on account of said lapse on the part of the
landowners.



6. The applicant - Company contended that it had invested huge amount and there
was absolutely no justification for the landowners to unilaterally cancel the
Irrevocable Power of Attorney on the ground that the Company was incapable of
developing the suit property and that the applicant - Company was running short of
money, apart from being engaged in several cases initiated by third parties. The
applicant urged that landowners were threatening to interfere with the construction
work and were making efforts to alienate the suit property and that if the same
were to be allowed, arbitration proceedings contemplated by the applicant as per
the Joint Development Agreement would be rendered infructuous.

7. 10 Landowners filed statement of objections contending that the application was
not maintainable in law in view of the withdrawal of the earlier suit filed by the
applicant - Company in O.S.N0.7341/2014 without reserving any liberty to initiate
fresh proceedings. They urged that the said suit had been filed without paying
requisite court fee and was got advanced and withdrawn without even serving a
copy of the application on the landowners. It is, therefore, contended that as per
Sub-rule (4) of Rule 1 of Order XXIII CPC fresh proceedings in respect of the
same subject matter was barred. Bar of res judicata was also pleaded.

8. They also urged that the Irrevocable Power of Attorney had been already
cancelled as the applicant had failed to pay the required charges to the Bengaluru
Development Authority (BDA), Bruhat Bengaluru Mahanagara Palike (BBMP) and
Bengaluru Water Supply and Sewerage Board (BWSSB) in terms of the Joint
Development Agreement and the applicant was flooded 11 with litigation and was
financially incapable of continuing the project of development of the property.

9. The Court below on consideration of the entire materials on record has come to
the conclusion that the application filed under Section 9 of the Act was
maintainable. The bar contained under Sub-rule (4) of Rule 1 of Order XXIII CPC
was inapplicable for institution of arbitration proceedings after abandoning the suit
earlier filed. Therefore, it has held that the applicant - Company had made out a
prima facie case and balance of convenience was in favour of the applicant for
grant of temporary injunction, as otherwise it would be put to irreparable injury.
Hence, interim application filed was allowed granting temporary injunction.



10. Sri T.Seshagiri Rao, learned counsel for the appellants contends that as per
the provisions contained under Sub-rule (4) of Rule 1 of Order XXIII CPC, a fresh
proceeding under Section 9 of the Act was barred as the suit earlier filed had been
withdrawn without reserving 12 liberty. It is his next contention that possession of
the lands continued with the landowners even as per the Joint Development
Agreement and hence, no order of temporary injunction could have been granted.
He is critical of the conduct of the applicant - Company in filing the earlier suit
without paying court fee and in withdrawing the same, without even serving a copy
of the application for withdrawal on the appellants and therefore, urges that
temporary injunction could not have been granted in favour of such applicant. It is
next contended by him that applicant - company has been facing almost 700
criminal cases regarding its previous projects and its bank account has been
treated as non-performing asset and therefore, there is absolutely no hope of the
applicant completing the project.

11. As regards amalgamation of khatha, he contends that the landowners have
signed the application and have delivered the same which is clear from the legal
notice issued by the applicant - Company itself. He invites the attention of the
Court to the legal notice dated 01.08.2014 13 issued by the appellants calling
upon the applicant - Company to pay the betterment charges and other dues to
the statutory bodies. He also refers to the demand notice issued by the BDA,
BBMP and BWSSB calling upon the applicant to pay various dues and urges that
huge amount payable by the applicant - Company under the Joint Development
Agreement to these statutory bodies has not been paid which clearly disclosed the
default on the part of the applicant - Company in not performing its part of the
obligation on account of which the landowners were constrained to cancel the
Joint Development Agreement and Irrevocable Power of Attorney. He, therefore,
urges that no case has been made out for grant of temporary injunction.

12. Learned counsel appearing for respondents 2 to 33 who are other landowners
supports the contentions urged by the appellants and requests the Court to allow
the appeal and set aside the order of temporary injunction granted. 14 13. Learned
counsel appearing for the applicant - Company - respondent No.1 herein supports
the order passed by the Court below. He justifies the action of the applicant -



Company in withdrawing the suit in the wake of the arbitration clause contained in
the Joint Development Agreement, in order to initiate arbitration proceedings. He
contends that the applicant - Company has paid huge sum of rupees 5 crores 40
lakhs to the landowners, whereupon they have executed the Joint Development
Agreement and Irrevocable Power of Attorney; having received such huge sum of
money, they could not have cancelled the same. Regarding possession of land, he
invites the attention of the Court to Clause 1.2 of Joint Development Agreement. It
is urged by him that lands comprised in Sy.No0s.26/1 and 26/2 are owned by
appellants 1 & 2 and respondents 2 to 33 and without amalgamation of different
bits of land by assigning a single khatha, the authorities would not sanction the
plan. In this regard, he invites the attention of the Court to Clause 1.5 of Joint
Development Agreement which casts obligation 15 on the landowners to take
steps for amalgamation of khatha. It is urged by him that no application has been
filed by the owners for assigning single khatha. He further points out that required
FAR will not be sanctioned unless a single khatha was assigned to different bits of
land. It is also urged that after obtaining possession of the land, applicant -
Company has carried out several improvements by investing huge sum of money
and therefore, the Trial Court has rightly protected the interest of the applicant -
Company by granting an order of temporary injunction.

14. Upon hearing the learned counsel for the parties and on careful consideration
of the pleadings and documents on record, in the light of the findings recorded by
the Court below, the questions that fall for consideration are: i) Whether the
applicant - Company was precluded from initiating arbitration proceedings by filing
application under Section 9 of the Act before the Court below in view of the
dismissal of the suit O.S.N0.7341/2014 as withdrawn without 16 reserving liberty,
in the light of the provisions contained in Sub-rule (4) of Rule 1 of Order XXIlI
CPC?. ii) Whether the Court below has committed any illegality in granting the
order of temporary injunction in the facts of the case?.

15. Sub-rule (4) of Rule 1 of Order XXIlIIl CPC which is relevant for the case is
usefully extracted as under: Where the plaintiff - (a) (b) abandons any suit or part
of the claim under sub-rule (1), or withdraws from a suit or part of a claim without
the permission referred to in sub-rule (3), he shall be liable for such costs as the



Court may award and shall be precluded from instituting any fresh suit in respect
of such subject-matter or such part of the claim. 16. As is clear from Sub-rule (4) of
Rule 1 of Order XXIII CPC, plaintiff shall be precluded from instituting any fresh
suit in respect of such subject matter or such part of the claim in respect whereof
the plaintiff having instituted a suit earlier had withdrawn the same without
reserving 17 liberty to file a fresh suit. The Legislature has used the expression
fresh suit in Sub-rule (4) of Rule 1 of Order XXIII CPC. Therefore, what is
precluded is institution of a fresh suit in respect of same subject matter or part of
the claim. The expression fresh suit cannot be construed to mean any other
proceeding muchless a proceeding under the provisions of the Arbitration &
Conciliation Act. The expression suit has not been defined in the Code of Civil
Procedure. In the Arbitration & Conciliation Act, definition of Court means the
principal Civil Court of original jurisdiction in a district, and includes the High Court
in exercise of its ordinary original civil jurisdiction, having jurisdiction to decide the
guestions forming the subject- matter of the arbitration if the same had been the
subject- matter of a suit, but does not include any civil court of a grade inferior to
such principal Civil Court, or any Court of Small Causes.

17. Section 9 of the Act provides for grant of interim measures by the Court. The
present proceeding cannot be called as a suit. Therefore, had the applicant -
Company 18 after withdrawing the earlier suit filed challenging cancellation of the
Irrevocable Power of Attorney and the Joint Development Agreement, instituted a
fresh suit in respect of such subject matter or part of the claim as was involved in
the earlier suit, then bar contained under Sub- rule (4) of Rule 1 of Order XXIlII
CPC would have applied. Such a bar cannot be made applicable for initiating
proceedings under the provisions of the Arbitration Act. Hence, the first point
raised for consideration has to be answered against the appellants.

18. As regards the prima facie case made out by the applicant - Company,
execution of Joint Development Agreement has been admitted by the landowners.
There is no dispute regarding receipt of advance amount of rupees 5 crores 40
lakhs pursuant to the Joint Development Agreement. Clause 1.2 of Joint
Development Agreement makes it clear that the second party/applicant-Company
has been held entitled to enter upon the property and commence pre-development



works in the schedule property without any interference and interruption and 19
that the landowners had irrevocably authorized and empowered the applicant -
Company to develop the property and they shall not be entitled to revoke the right
so conferred on the applicant - Company, inasmuch as the agreement executed
being the one coupled with interest and for consideration. Therefore, the
contention of the learned counsel for the appellant that possession of the land was
not handed over to the applicant - Company as per the terms of Joint
Development Agreement cannot be accepted.

19. It is true, the terms and conditions of Joint Development Agreement provide for
payment of certain charges by the applicant - Company to various statutory
bodies. At the same time, it can be seen from the terms of Clause 1.5 of Joint
Development Agreement that the landowners are under obligation to fully co-
operate for arranging amalgamation of khatha without any delay or hindrance.
Whether it was on account of the lapse on the part of the landowners in fully co-
operating with the applicant - Company that the amalgamation of the khatha 20
could not be obtained or it was because of the lapse on the part of the applicant -
Company to pay the required charges to the statutory bodies due to which the
project was delayed are all matters that could be ascertained only at the stage of
trial.

20. Merely based on the terms and conditions contained in the Joint Development
Agreement or the legal notices exchanged, it cannot be held that the landowners
were justified in revoking the Irrevocable Power of Attorney and the Joint
Development Agreement. Similarly, having regard to the clauses contained in the
Joint Development Agreement which is said to be irrevocable and having
admittedly received a sum of rupees 5 crores 40 lakhs whether the landowners
could have revoked the Irrevocable Power of Attorney and the Joint Development
Agreement are matters that are required to be examined at the stage of trial.
Suffice to observe that as rightly held by the Court below, if an order of temporary
injunction was not granted, it would result in irreparable injury to the 21 applicant -
Company as they had made out prima facie case in their favour for grant of such
an order.



21. In the result and for the foregoing, | do not find any illegality in the order
passed by the Court below warranting interference in exercise of Appellate
jurisdiction. Hence, the appeals are dismissed. However, having regard to the
nature of the dispute and keeping in mind the ends of justice, | am of the view that
the Arbitration proceedings shall be disposed of as expeditiously as possible. PKS
Sd/- JUDGE
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