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1 R IN THE HIGH COURT OF KARNATAKA AT BENGALURU DATED THIS

THE1T DAY OF JUNE, 2016 PRESENT THE HONBLE MR.JUSTICE JAYANT

PATEL AND THE HONBLE MR.JUSTICE B.SREENIVASE GOWDA WRIT

PETITION NO.7136/2014(S-CAT) BETWEEN: SMT. D. UMA, W/O. SRI.T.

DAYALAN, AGED ABOUT61YEARS, WAS WORKING AS SHOWROOM

ASSISTANT, O/O. REGIONAL DESIGN AND TECHNICAL DEVELOPMENT

CENTRE (DW), LAKSHMI COMPLEX U.B.MEC ROAD, NEAR KIRLOSKAR

BATTERY PVT. LTD., INDUSTRIAL SUBURB, YESHWANTHAPURA,

BANGALORE-560 022. RESIDING AT NO.59, 11TH MAIN ROAD, TELECOM

LAYOUT, ASWATHANAGAR, THANISANDRA BANGALORE - 560 045. ...

PETITIONER (By SRI. H. BASAVA RAJU, ADV.) AND:

1.

2.
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3. 2 THE DEVELOPMENT COMMISSIONER (HANDICRAFTS), O/O.

DEVELOPMENT COMMISSIONER (H), MINISTRY OF TEXTILES, GOVT. OF

INDIA, WEST BLOCK, NO.7, R.K.PURAM, NEW DELHI-110 066. THE

REGIONAL DIRECTOR, O/O. THE DEVELOPMENT COMMISSIONER

(HANDICRAFTS), SOUTHERN REGIONAL OFFICE, IIIRD FLOOR, NO.26,

HADDOWS ROAD, CHENNAI - 600 006. THE DEPUTY DIRECTOR, O/O.THE

DEVELOPMENT COMMISSIONER (HANDICRAFTS), LAKSHMI COMPLEX U.B.

MEC ROAD, NEAR KIRLOSKAR BATTERY PVT. LTD., INDUSTRIAL SUBURB,

YESHWANTHAPURA, BANGALORE - 560 022.

4. UNION OF INDIA, REP. BY ITS SECRETARY, MINISTRY OF TEXTILES,

WEST BLOCK, NO.7, R.K.PURAM, NEW DELHI-110 066. ... RESPONDENTS

(By SRI. D. A. LAKSHMINARAYANAPPA, CGSC FOR R.1-3, VIDE COURT

ORDER

DATED2506.2014 R.4 NOTICE DISPENSED WITH) 3 THIS WP IS FILED

UNDER ARTICLES226AND227OF THE CONSTITUTION OF INDIA, PRAYING

TO SET ASIDE BY QUASHING THE

ORDER

S PASSED BY HON'BLE CENTRAL ADMINISTRATIVE TRIBUNAL BANGALORE

IN O.A.NO.936/2012 DATED1211.2013 VIDE ANNEX-N AND ETC., THIS

PETITION COMING ON FOR HEARING THIS DAY, JAYANT PATEL J., PASSED

THE FOLLOWING:

ORDER

The present petition is directed against the order dated 12.11.2013 passed by the

Tribunal whereby the Tribunal for the reasons recorded in the order has dismissed

the application preferred by the petitioner.

2. The short facts of the case appear to be that as per the petitioner, she was

appointed on Ad-hoc basis on 10.03.1997 as Showroom Assistant. She continued

in service. At the time when she was appointed, there were no recruitment rules.

But thereafter recruitment rules were framed for the post in 4 question and as per



the said recruitment rules, the requisite qualification was graduation. Since she did

not possess graduation and there were powers available for relaxation of the

recruitment rules with the competent authority, she applied for relaxation. It

appears that thereafter vide order dated 29.03.1989 she was communicated that

the relaxation has been granted vide decision dated 29.08.1985. The petitioner

continued in service and in the year 1999, she became entitled to first MACP and

therefore the order was passed by the competent authority in the year 2000 for

relaxing first MACP with effect from 1999. When the petitioner completed 20 years

of service, she became eligible for release of second MACP and the same was

also came to be released with effect from 2008. Thereafter, the petitioner further

continued in service and she retired from service in the year 2012. As per 5 the

petitioner, in the year 2011 prior to the retirement, the representation was made by

the petitioner to the authority praying to release third MACP. But the

representation remained undecided. Therefore, the petitioner had preferred

O.A.No.147/2012 before the Tribunal for redressal of the grievance wherein the

Tribunal vide order dated 16.08.2012 directed the respondents to take appropriate

decision upon representation of the petitioner. It appears that thereafter, the

respondent-authority vide order dated 27.09.2012 rejected the representation of

the petitioner observing that the period prior to the regularization in service cannot

be considered and therefore she is not entitled to third MACP. Under such

circumstances, the petitioner approached before the Tribunal by preferring

O.A.No.936/2012. The Tribunal after hearing both the sides, passed the impugned

order whereby the 6 application of the petitioner has been dismissed. Under such

circumstances, the present petition before this Court.

3. We have heard Sri. H. Basava Raju, learned counsel appearing for the

petitioner.

4. Learned counsel for the petitioner mainly contended that the period during

which the petitioner served as Ad-hoc Showroom Assistant cannot be excluded for

the purpose of entitlement of MACP. The co-ordinate benches of the Tribunal

namely Madras bench and Bombay bench had taken the view that such period is

to be counted for the purpose of grant of MACP. It was also submitted that the

aforesaid decisions of the co-ordinate benches of the Tribunal were not interfered



with by the Higher Forum. The Tribunal did consider the said decisions. But in the

7 present matter, the Tribunal took a different view and dismissed the application.

Hence, this Court may interfere.

5. It is true that in the decisions of the Madras bench and Bombay bench of the

Tribunal, there were observation made that for the grant of MACP to the employee

concern, the period of Ad-hoc/temporary service before the regularization can be

taken into account and based on the same, the consequential orders were passed

and they were not interfered with by the higher Forum. After considering the

aforesaid decisions of the co-ordinate bench of the Tribunal, in the present matter

the Tribunal has taken note of the aspect of Recruitment Rules for the post of

Showroom Assistant. As per the Recruitment Rules, the requisite qualification was

graduation. It is not the case of the petitioner that she was fulfilling the educational

8 qualification for the post in question as per the Recruitment Rules.

6. The Tribunal found that as the petitioner did not possess the requisite

qualification of graduation when she was engaged as Showroom Assistant on Ad-

hoc basis, she cannot claim to have been engaged after following all formalities of

recruitment at the time when she was taken on service on Ad-hoc basis.

Therefore, the Tribunal did not accept the claim for MACP.

7. It is true that, if the appointment of the employee concerned is on Ad-hoc basis

and thereafter his services are regularized, the period may be considered during

which he had worked as Ad-hoc employee prior to the regularization. But the

question of meeting with the requisite qualification is one of the major aspects. If

one is not qualified for holding the 9 post, the appointment cannot be said to be

irregular, but rather would be illegal. However, the learned counsel for the

petitioner raised the contention that at the time when she was taken in service in

the year 1977, there were no recruitment rules for Showroom Assistant and the

Recruitment Rules have come into force subsequently which provided for the

qualification of graduation and therefore it could not be said that the petitioner had

to meet with the requirement of qualification and hence the appointment cannot be

said as illegal without holding necessary qualification. In our view, even if such

contention is considered for the sake of examination, the fact remains that the



recruitment rules did provide for the qualification of graduation for the post of

Showroom Assistant. When the services of the petitioner were to be regularized,

she was confronted with the requirement of qualification. She 10 having accepted

the applicability of the rules applied for relaxation and such relaxation was granted

in the year 1985. It is only after the relaxation was granted, the services came to

be regularized. Until the relaxation was granted, it could not be said that the

services of the petitioner was regularized. Under the circumstances, it could be

said that, until relaxation was made, the petitioner could not be said to be fulfilling

the requisite qualification for holding the post of Showroom Assistant. We need to

further consider the facts inasmuch as after the relaxation was granted in the year

1985, the communication was made to the petitioner vide letter dated 29.3.1989-

Annexure-R. Thereafter, in the year 1999 when the I MACP came to be granted,

the requirement was 10 years service. Such 10 years service in any case was

completed in the year 1995 if counted from the date of relaxation i.e. 11 29.8.1985.

Further, as 20 years of service was also completed, in the year 2008 II MACP was

released. However, for the purpose of entitlement of III MACP, 30 years service

was required which in any case was not complete in the year 2012 when the

petitioner retired from service.

8. The aforesaid aspect is coupled with the additional circumstances that when the

I MACP was released on account of completion of 10 years of service and the II

MACP was released on account of completion of 20 years of service, the petitioner

did not raise any grievance nor objected. If the contention of the petitioner is to be

considered for the sake of examination that the period is to be counted from 1977,

then I MACP in the year 1987 and II MACP in the year 1997 and III MACP in the

year 2007 had become due as per the petitioner but no such grievance was ever

12 raised. It is only in the year 2011 when the petitioner was on the verge of

retirement in the year 2012, the grievance was raised.

9. In our view, it cannot be said that the Tribunal has committed error in

distinguishing the case of the petitioner since she did not fulfill the requisite

qualification prior to the relaxation even if she had worked as Ad-hoc and

temporary employee. It is not brought to our notice that in any other case the

period during which employee had worked as temporary or Ad-hoc is to be



counted irrespective of the requirement to meet with the necessary qualification for

holding the post in question.

10. In view of the aforesaid observation and discussion, we find that the Tribunal

cannot be said to have committed any error in declining the claim of the 13

petitioner for III MACP. Hence, the petition is merit less and therefore dismissed.
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