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1 IN THE HIGH COURT OF KARNATAKA AT BENGALURU DATED THIS

THE22D DAY OF AUGUST 2016 BEFORE THE HONOURABLE MR. JUSTICE

ANAND BYRAREDDY WRIT PETITION No.21782 OF2014(GM-RES)

CONNECTED WITH WRIT PETITION No.38450 OF2014(GM-RES) WRIT

PETITION No.38451 OF2014(GM-RES) WRIT PETITION No.38498 OF2014(GM-

RES) CRIMINAL PETITION No.7166 OF 2015 IN W.P.No.21782 OF2014 Sri. C.

Mruthyunjayaswamy, Son of Late Channappa Shastre, Aged about 51 years,

Presently working as Chief Engineer, National Highways, K.R.Circle, Bangalore -

560 001. (By Shri V. Lakshminarayana, Senior Advocate for Smt. Shilpa Rani,

Advocate) PETITIONER2Office of Lokayuktha, Represented by its Registrar,

M.S.Buildings, Dr. B.R.Ambedkar Veedhi, Bangalore - 560 001. State by

Karnataka Lokayuktha Police, Bangalore City Division, Bangalore - 560 001.

Represented by Deputy Superintendent of Police, Office of Lokayuktha. AND:

https://sooperkanoon.com/
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1.

2. 3.

4. (By Shri Venkatesh P.Dalwai, Advocte for Respondents 1 to 3; Shri. G. Devaraj,

Advocate for Respondent No.4) The Inspector of Lokayuktha, Office of

Loikayuktha, M.S.Buildings, Dr. B.R.Ambedkar Veedhi, Bangalore - 560 001. The

State of Karnataka, Represented by its Chief Secretary, Vidhana Soudha,

Bangalore - 560 001. RESPONDENTS [respondent no.4 impleaded Vide court

order dated 12.11.2014]. 3 This Writ Petition filed under Articles 226 and 227 of

the Constitution of India read with Section 482 code of Criminal Procedure, 1973

praying to quash the preliminary investigation report dated 21.7.2011 submitted by

SR. Renuka Prasad - Inspector of Lokayuktha as per Annexure-A and

consequently, the report of the First Information dated 21.7.2011 (Annexure- B)

filed by Sri. Girish- Deputy Superintendent of Police in Crime No.28/2011 and all

proceedings on the file of the XXIII Additional City Civil and Special Judge,

Bangalore (CCH-23) in pursuance of Crime No.28/11 may be quashed. IN

W.P.No.38450 OF 2014 BETWEEN: Dr. (Smt.) H.M.Hema, Wife of C.

Mruthyunjayaswamy, Aged about 43 years, Residing at No.401, Vaishnavi

Springs, M. Ranga Rao Road, Shankarapuram, Bangalore - 560 004. (By Shri V.

Lakshminarayana, Senior Advocate Shri Vikram Balaji B.L., Advocate) AND:

1. The State of Karnataka, By Lokayukta Police, M.S.Buildings, Bangalore - 560

001. By its Registrar. PETITIONER for 2. 3.

4.

5. 6.

7. 4 The Deputy Superintendent Of Police, Karnataka Lokayuktha Office,

Bangalore City Division, M.S.Buidlings, Bangalore - 560 001. The Police Inspector,

Karnataka Lokayukta, City Division, M.S.Building, Bangalore - 560 001. The

Inspector of Police-8, Office of the Karnataka Lokayukta, City Division,

M.S.Building, Bangalore - 560 001. ING Vysya Bank, Then located at BSK-II

Stage, Now located at Ring Road, Katriguppe, Banashankari Branch, Bangalore,



Represented by its Manager. Karnataka Bank, BSK-II Stage Branch, Bangalore,

Represented by its Manager. State Bank of Mysore, Mahalaxmi Layout Branch, 5

Bangalore, Represented by its Manager. State Bank of Mysore, Banashankari

Branch, Bangalore, Represented by its Manager. Syndicate Bank, Rajajinagar

Branch, Bangalore, Represented by its Manager.

8. 9.

10. Pragathi Grameena Bank, 11. Canara Bank, Kolar, Represented by its

Manager. Hombegowda Nagar, Bangalore, Represented by its Manager.

RESPONDENTS (By Shri Venkatesh P Dalwai, Special Public Prosecutor for

Respondent Nos.1 to 4; Shri K.V.Satish, Advocate for Respondent No.5; Shri

K.V.Shyamprasad, Advocate for Respondent No.6; Shri Deepak, Advocate for

Respondent Nos.7 to 9; Shri N.G.Ravikumar, Advocate for Respondent No.10;

Smt. Latha Shetty, Advocate for Respondent No.11) This Writ Petition filed under

Articles 226 and 227 of the Constitution of India read with Section 482 code of

Criminal Procedure, 1973 praying to a) quash the seizure proceedings in respect

of the passbooks of the petitioner and also freezing of the accounts of i) SB the

petitioner pertaining to 6 No.160010027820 - Vysya Bank Limited, Banashankari,

Bangalore - Annexure-E. ii) SB No.1072500100243201 - Karnataka Bank Limited,

BSK II Stage, Bangalore - Annexure- F. iii) 54001955506 - State Bank of Mysore,

Mahalaxmi Layout, Bangalore - Annexure-G. iv) 04362010075036 - Syndicate

Bank, Bangalore - Annexure-H. v) SB No.54018373596 - SBM, Banashankari,

Bangalore - Annexure-J.

vi) SB No.1605 - Pragathi Gramina Bank, Kolar - Annexure-K. vii) SB

No.1371101082233, Canara Bank, Hombegowda Nagara - Annexure-L. viii) SB

No.Current A/c 0431201028304, Canara Bank, Cunningham Road, Bangalore -

Annexure-M and etc; IN W.P.No.38451 OF 2014 BETWEEN: Smt.

Sowbhagyamma, Wife of Late H.R.Muddaveera Shetty, Aged about 67 years,

Residing at No.7, II Main, Muneshwara Block, Padmanabha Nagar Post,

Bangalore - 560 070. (By Shri V. Lakshminarayana, Senior Advocate Shri Vikram

Balaji B.L., Advocate) AND:



1. The State of Karnataka, By the Lokayuktha Police, M.S.Buildings, PETITIONER

for 2. 3.

4.

5. 6.

7. 7 Bangalore - 560 001, By its Registrar. The Deputy Superintendent of Police,

Karnataka Lokayuktha Office, Bangalore City Division, M.S.Buildings, Bangalore -

560 001. The Police Inspector, Karnataka Lokayukta, City Division, M.S.Building,

Bangalore - 560 001. The Inspector of Police, Office of the Karnataka Lokayuktha,

City Division, Lokayukta, M.S.Building, Bangalore - 560 001. Vijaya Bank,

Banashankari Branch, Bangalore - 560 001, Represented by its Manager. The

Karnataka Bank, Banashankari II Stage Branch, Bangalore - 560 001,

Represented by its Manager. The Post Office, Banashankari II Stage, Bangalore -

560 001, 8 Bangalore RESPONDENTS Represented by its Post Master. (By Shri

Venkatesh P.Dalwai, Special Public Prosecutor, for Respondent Nos.1 to 4; Shri

Ravishankar, Advocate for Respondent No.5; Shri K.V.Shyamprasad, Advocate

for Respondent No.6; Shri A. Rajesh, CGC., for Respondent No.7) This Writ

Petition filed under Articles 226 and 227 of the Constitution of India read with

Section 482 code of Criminal Procedure, 1973 praying to quash the seizure

proceedings in respect of the passbooks of the petitioner and also freezing of the

accounts of the petitioner pertaining to savings bank Account

No.102001010011114 of Vijaya Bank, Banashankari Branch, Account

No.1072500100243301 of Karnataka Bank, BSK-II Stage Branch, Bangalore vide

Annexure-D and E and also and MIS Post Office No.193463, 193464 and 193565

of Banashankari II Stage , Bangalore conducted against the petition in crime

No.28/2011 as per Mahazar dated 22.7.2011 vide Annexure-C to C8 and etc; IN

W.P.No.38498 OF 2014 BETWEEN: Sri. H.M.Prabhu, Son of Late

H.R.Muddaveera Shetty, Aged about 52 years, Working as Project Engineer, M/s.

Shapoorji Pallonji and Company, Residing at No.7, 2nd Floor, and saving bank 9

PETITIONER The State of Karnataka, By the Lokayuktha Police, M.S.Buildings,

Bangalore - 560 001, By its Registrar. II Main, Muneshwara Block, Padmanabha

Nagar Post, Bangalore - 560 070. (By Shri V. Laxminarayan, Senior Advocate for



Shri Vikram Balaji B.L., Advocate) AND:

1.

2. 3.

4. The Deputy Superintendent Of Police, Karnataka Lokayuktha Police, Bangalore

City Division, M.S.Buildings, Bangalore - 560 001. The Inspector of Police, Office

of the Karnataka Lokayukta, City Division, Lokayukta, M.S.Building, Bangalore -

560 001. The Police Inspector, Karnataka Lokayukta, City Division, M.S.Building,

Bangalore - 560 001. 10 HDFC Bank, Kalyan Nagar Branch, Bangalore - 560 043,

Represented by its Manager. Axis Bank, BSK-II Stage, Bangalore - 560 070,

Represented by its Manager. Axis Bank, Indiranagar Branch, Bangalore - 560 038,

Represented by its Manager.

5. 6.

7.

8.

9. (By Shri Venkatesh P. Dalwai, Special Public Prosecutor for Respondent Nos.1

to 4; Respondent Nos.5 to 7 served; Smt. Shilpa Sharad Shrikhande, Advocate for

Respondent No.8; Shri Ravishankar, Advocate for Respondent No.9) Vijaya Bank,

Banashankari Branch, Bangalore - 560 070, Represented by its Manager. HDFC

Bank, Indiranagar Branch, Bangalore - 560 038, Represented by its Manager.

RESPONDENTS This Writ Petition filed under Articles 226 and 227 of the

Constitution of India read with Section 482 code of Criminal 11

2) Branch, Bangalore; Procedure, 1973 praying to a) quash the seizure

proceedings in respect of the passbooks of the petitioner and also freezing of the

accounts of the petitioner pertaining to savings Bank Account

1) SB A/c No.114010100020332, Axis Bank, Indiranagar SB A/c.

No.102010200003889, Axis Bank, BSK-II Stage Branch, Bangalore;



3) SB A/c No.01841050115225, HDFC Bank, Indiranagar SB A/c

No.03534470045729, HDFC Bank, Kalyan Nagar Branch, Bangalore;

5) SB A/c No.102001011001596, Vijaya Bank, Banashankari Branch, Bangalore;

conducted against the petitioner in Crime No.28/2011 as per Mahazar dated

22.7.2011 as per Annexure-C to C8; quash the Mahazar dated 22.7.2011 pursuant

to the search warrant dated 21.7.2011 and 22.7.2011 vide Annexure-C to C8 and

etc; Bangalore; Branch,

4) CRL.P.No.7166/2015 BETWEEN: Sri. H. Srinivas, Son of Venkataswamy, Aged

about 42 years, Junior Engineer, Pattan Panchayati, Jagalur, Davanagere District

- 577 528. (By Shri V. Lakshminarayana, Senior Advocate Shri L. Srinivasa Babu,

Advocate) PETITIONER for 12 AND: State by Lokayuktha Police, Davangere -

577 528. (By Shri Venkatesh Respondent/Lokayuktha) RESPONDENT for S.

Arabatti, Advocate ***** This Criminal Petition is filed under Section 482 code of

Criminal Procedure, 1973, praying to quash the F.I.R. in crime No.103/2013 on the

file of the Karnataka Lokayuktha, Davanagere. These petitions having been heard

and reserved on 04.08.2016 and coming on for pronouncement of orders this day,

the Court delivered the following:-

ORDER

These petitions are heard and disposed of together as the issue arising for

consideration is identical. The facts of each case is as follows. WP384982014 The

petitioner is said to be an engineer and was working as the Project Engineer in

Shapoorji Pallonji. He was said to be a resident of Bangalore. His father was said

to have retired 13 from service as an Assistant Registrar of Co-operative

Societies. Apart from the retirement benefits received by his father, there were

said to be other declared assets, which had come to the petitioner's hands. It

transpires that the petitioner had sold two properties, one belonging to himself and

another which belonged to his mother and had received an advance amount

totalling to Rs.49 lakh which was intended to be reinvested to avoid capital gains

tax. It transpires that on 22.7.2011 , the police had executed a search warrant in

respect of house No.3799, 13th Cross, BSK II Stage, Bangalore and in respect of

the petitioner's residence at 3854/A, 26th Main, 32nd Cross, BSK-II Stage,



Bangalore, even though there was no search warrant specifying the petitioner's

residence. It is alleged that various documents such as bank pass books and cash

was said to have been seized and various bank accounts have been frozen. In the

absence of a complaint against the petitioner, the search warrant having been

issued was not preceded by a 14 judicial order. There was no search warrant

issued against the petitioner specifically or in respect of his house property. But

the warrant has been executed in respect of two of the petitioner's place of

residence and various documents and cash has been seized without authority of

law. WP384512014 The petitioner herein is the mother of the petitioner in

WP384982014 and is aggrieved by the same action taken in the above said

petition as documents and cash belonging to the petitioner have been seized in

the same incident of alleged execution of a search warrant. There was no search

warrant issued in her name or in respect of the residence where such seizure is

said to have been made. There was no complaint as against her. 15

WP217822014 The petitioner was said to be working as a Chief Engineer in the

Public Works Department. He had risen to that position from the post of an

Assistant Executive Engineer in the year 1992. He had an unblemished service

record. On 22.7.2011, however, the Lokayuktha Police are said to have raided the

house of the petitioner and produced him before a magistrate on 25.7.2011 and he

was said to have been released on bail on 27.7.2011. The petitioner is said to

have regularly filed his Annual assets and liabilities Statement to his employer. His

wife was said to be a Dentist and was also running a diagnostic centre. Co-

incidentally, the petitioner in WP384512014 was the mother-in-law of the

petitioner. However, her residence had been raided, when the search warrant

issued was in respect of the petitioner's residence. 16 It is stated that the petitioner

was produced before the designated court on 25.7.2011, when for the first time an

investigation report said to have been submitted by the Inspector of Lokayuktha

police was opened for the first time. However, a search and seizure had been

conducted even before the report was perused by the court. This is the primary

ground of challenge. WP384502014 The petitioner herein is the wife of the

petitioner in WP217822014. Pursuant to the search warrant, the police having

seized Rs.5 lakh in cash belonging to the petitioner and having frozen 8 bank

accounts of the petitioner, even though she has not been named in the search



warrant, seeks to question the entire proceedings. 17 Criminal Petition 7166/2015

The petitioner is said to be an Assistant Engineer in the Pattana Panchayath,

Jagalur, Davangere District. The petitioner's wife is said to working as the Block

Health Education Officer, Health Department, Ujjini. It transpires that the

Lokayuktha police had conducted an investigation and gathered materials against

the petitioner before filing a secret report, on the basis of which an First

Information Report (FIR) is said to have been registered as on 29.10.2013, based

on the report dated 28.10.2013. It is this action of investigation and gathering of

evidence, even before an FIR could be registered against the petitioner, which is

sought to be questioned in these proceedings.

2. The learned Senior Advocate Shri V. Lakshminarayan, appearing for the

counsel for the petitioners would contend that a preliminary investigation report

submitted by the inspector holding that the accused was possessed of

disproportionate 18 assets, without filing a FIR, would vitiate the investigation. The

consequent filing of a charge report would also be invalid. It is contended that

under the Code of Criminal Procedure, 1973 (Hereinafter referred to as the Cr PC

for brevity), there is no provision provided for the holding of a preliminary enquiry.

It is permitted only after receipt of a FIR. It is contended that the competent

authority to investigate an offence punishable under Section 13(1)(e) read with

Section 13(2) of the Prevention of Corruption Act, 1988 (Hereinafter referred to as

the PC Act, for brevity) is the Superintendent of Police or upon authorization, an

officer not lower in rank than a Deputy Superintendent of Police. It is only the

designated officers who could have investigated and not any other. It is also

contended that the informant or the complainant himself cannot participate in the

investigation. A person who registers a case cannot also conduct investigation or

carry out search and seizure. 19 Reliance is placed on a large number of

authorities in support of the above propositions, while seeking that the

proceedings initiated against each of the petitioners be quashed, as the same are

clearly vitiated. The Lokayuktha Police have filed Statement of objections in

WP217822014. It is contended that the registration of proceedings is in Crime

no.28/2011 by the Lokayuktha police . It is stated that in the said case, a source

report was said to have been submitted to the Superintendent of Police (SP) of the

respondent on 21.7.2011 by the inspector of police, which is a report in the nature



of information on a preliminary enquiry of the commission of a cognizable offence

under the provisions of the PC Act. The SP, after due scrutiny and verification, is

said to have directed the Deputy Superintendent of Police, Lokayuktha, to register

the case and to investigate under Section 13(1)(e) read with 13(2) of the PC Act,

in compliance with the second proviso to Section 17 of the PC Act on 21.7.2011.

Thereafter, the SP had passed a reasoned 20 order dated 10.11.2012, authorizing

the Police inspector to further investigate into the offences committed by the

petitioner. Thereafter, a FIR was registered in the above case and sent to the

jurisdictional court in a sealed cover on 21.7.2011. It is claimed that the

respondents completed the investigation and found that the petitioner had

amassed wealth disproportionate to his known sources of income and had

submitted a final report for issuance of sanction on 14.5.2013. It is claimed that

during the course of investigation, the petitioner had furnished an explanation as

regards the wealth unearthed, which was found to be false and hence the report

had been submitted for sanction to prosecute. It is sought to be pointed out that

the petitioner had deliberately suppressed the fact that he was fully aware of the

completion of investigation and had filed a petition in Criminal Petition 6975/2013,

which was disposed of in the belief that investigation was still not concluded.

Taking advantage of the 21 directions issued to consider documents, which may

be furnished by the petitioner, sought to furnish a further explanation to make

amends to his earlier explanation which was proven to be false. This earlier

conduct of the petitioner is conveniently glossed over in the present petition. It is

contended that the source report which is prepared cannot be considered as the

FIR in itself. It is information regarding the commission of a cognizable offence by

the petitioner, which has then resulted in the FIR being registered. Such a

preliminary enquiry is an exception in respect of Prevention of Corruption cases. It

would be for the petitioner to establish at the trial as regards any prejudice that has

resulted in the procedure that is followed by the respondents.

3. The counsel for the respondent hence seeks dismissal of the petitions. 22 4.

Keeping in view the broad facts of each of the petitions, the common questions of

law that arise for consideration are: (a) Whether there could be a preliminary

enquiry conducted by the police as to whether a cognizable offence had been

committed, even in the absence of a complaint, or even prior to the registration of



an FIR ?. (b) Whether the complainant could also act as the investigating officer.

(c) Whether an illegal search and seizure would be fatal to the case of the

prosecution .?.

5. In so far as the first point for consideration, is concerned, a Constitution Bench

of the Supreme Court in Lalita Kumari v. Govt. Of UP, (2014)2 SCC1, has held

that in the context of offences relating to corruption, it had in P. Sirajuddin v. State

of Madras, (1970) 1 SCC595 expressed the need for a preliminary enquiry before

proceeding against public 23 servants. And similarly in CBI v. Tapan Kumar Singh

( 2003) 6 SCC175 it had validated a preliminary enquiry prior to registering an FIR

only on the ground that at the time the first information was received, the same did

not disclose a cognizable offence. The court has reviewed the entire case law on

the point and has summarized the law thus: 120.1. The registration of FIR is

mandatory under Section 154 of the Code, if the information discloses commission

of a cognizable offence and no preliminary inquiry is permissible in such a

situation. 120.2 If the information received does not disclose a cognizable offence

but indicates the necessity for an inquiry, a preliminary inquiry may be conducted

only to ascertain whether cognizable offence is disclosed or not. 120.3 If the

inquiry discloses the commission of a cognizable offence, the FIR must be

registered. In cases where preliminary inquiry ends in closing the complaint, a

copy of the entry of such closure must be supplied to the first informant forthwith

and not later than one week. It must disclose reasons in brief for closing the

complaint and not proceeding further. 24 120.4 The police officer cannot avoid his

duty of registering offence if cognizable offence is disclosed. Action must be taken

against erring officers who do not register the FIR if information received by him

discloses a cognizable offence. 120.5. The scope of preliminary inquiry is not to

verify the veracity or otherwise of the information received but only to ascertain

whether the information reveals any cognizable offence. 120.6. As to what type

and in which cases preliminary inquiry is to be conducted will depend on the facts

and circumstances of each case. The category of cases in which preliminary

inquiry may be made are as under: a) Matrimonial disputes/ family disputes b)

Commercial offences c) Medical negligence cases d) Corruption cases e) Cases

where there is abnormal delay/laches in initiating criminal prosecution, for

example, over 3 months delay in reporting the matter without satisfactorily



explaining the reasons for delay. The aforesaid are only illustrations and not

exhaustive of all conditions which may warrant preliminary inquiry. 120.7 While

ensuring and protecting the rights of the accused and the complainant, a

preliminary inquiry should be made time-bound and in any case it should not 25

exceed 7 days. The fact of such delay and the causes of it must be reflected in the

General Diary entry. 120.8 Since the General Diary/Station Diary/Daily Diary is the

record of all information received in a police station, we direct that all information

relating to cognizable offences, whether resulting in registration of FIR or leading

to an inquiry, must be mandatorily and meticulously reflected in the said Diary and

the decision to conduct a preliminary inquiry must also be reflected, as mentioned

above. In the instant case on hand, before proceeding to conduct a preliminary

enquiry and prior to the submission of a source report to the Superintendent of

Police, there is no indication that there were any entries made in the Station Diary

- as to the information, however vague, said to have been received or gathered,

and of the decision to conduct a preliminary enquiry by the officer concerned,

except an entry immediately prior to filing of the FIR, in each case. In the face of

which, there has been a violation of the mandatory procedure to be strictly

followed. 26 7. In so far as the second point for consideration, namely, that the

complainant himself could not also have been permitted to carry out further

investigation and file a final report, is concerned, as a general question, the point

stands answered by the Supreme Court in the case of Vinod Kumar v. State of

Punjab, AIR 2015 SC1206 It is held as follows : 23. There is no doubt that the

status of PW8 is that of an interested witness. There is no cavil over the fact that

he had sent the FIR and conducted the investigation, but the question posed is

whether the investigation by him is vitiated. In this context we may, with profit,

refer to the decision in Bhagwan Singh V. State of Rajasthan, (1976) 1

SCC15where one Ram Singh, who was a Head Constable, was the person to

whom the offer of bribe was alleged to have been made by the appellant therein

and he was the informant who had lodged the First Information Report for taking

action against the appellant. He himself had undertaken the investigation. In that

factual backdrop the Court ruled thus:

27. Now, ordinarily this Court does not interfere with concurrent findings of fact

reached by the trial court and the High Court on an appreciation of the evidence.



But this is one of those rare and exceptional cases where we find that several

important circumstances have not been taken into account by the trial court and

the High Court and that has resulted in serious miscarriage of justice calling for

interference from this Court. We may first refer to a rather disturbing feature of this

case. It is indeed such an unusual feature that it is quite surprising that it should

have escaped the notice of the trial court and the High Court. Head Constable

Ram Singh was the person to whom the offer of bribe was alleged to have been

made by the appellant and he was informant or complainant who lodged the first

information report for taking action against the appellant. It is difficult these

circumstances Head Constable Ram Singh could undertake investigation of the

case. How could the investigator?. In fact, Head Constable Ram Singh, being an

officer below the rank of Deputy Superintendent of Police, was not authorised to

investigate the case but we do not attach any importance to that fact, as that may

not affect the validity of the conviction. The infirmity which we are pointing out is

not an infirmity arising investigation by an officer not authorised to do so, but an

infirmity arising from investigation by a Head Constable who was himself the

person to whom the bribe was alleged to have been offered and who lodged the

first information report as informant or complainant. This is an infirmity which is

complainant himself be from the the to understand how in 28 bound to reflect on

the credibility of the prosecution case.

24. In Megha Singh V. State of Haryana, (1996) 11 SCC709 the Court noticed the

discrepancy in the depositions of PW-2 and PW-3 and absence of independent

corroboration. Be it noted, the Court was dealing with an offence under Section

6(1) of the Terrorist and Disruptive Activities (Prevention) Act, 1985. In that context

the Court observed that the testimony of the said witnesses did not inspire

confidence about the reliability of the prosecutions case. Proceeding further, the

Court held: .... We have also noted another disturbing feature in this case. PW3

Siri Chand, Head Constable arrested the accused and on search being conducted

by him a pistol and the cartridges were recovered from the accused. It was on his

complaint a formal first information report was lodged and the case was initiated.

He being complainant should not have proceeded with the investigation of the

case. But it appears to us that he was not only the complainant in the case but he

carried on with the investigation and examined witnesses under Section 161 Cr



PC. Such practice, to say the least, should not be resorted to so that there may not

be any occasion impartial to investigation. suspect fair and 25. In this regard, it is

useful to refer to the pronouncement in State vs. V. Jayapaul, (2004) 5 SCC29223

wherein the Court posed the question whether the High Court was justified in

quashing the criminal proceedings on the ground that the police officer, who had

lodged/recorded the FIR regarding the suspected commission of certain

cognizable offence by the respondent should not have investigated the case. The

case against the accused was that he was indulging in corrupt practices by

extracting money from the drivers and owners of the motor-vehicles while

conducting check of the vehicles and making use of certain bogus notice forms in

the process. The chargesheet was filed under Sections 420 and 201 I.P.C. and

Section 13(2) read with Section 13(1)(d) of the Act. The Court referred to the

decision in the State of U.P. V. Bhagwant Kishore Joshi, AIR 1964 SC221wherein

it has been ruled thus: in respect of Section 154 of the Code prescribes the mode

of recording the information received orally or in writing by an officer in charge of a

police station the commission of a cognizable offence. Section 156 thereof

authorises such an officer to investigate any cognizable offence prescribed

therein. Though ordinarily investigation information received by a police officer, the

receipt of information is not a condition precedent for investigation. the procedure

in the matter of such an investigation which can be initiated either on information

or otherwise. It is clear from the said provisions that is undertaken on Section 157

prescribes 30 an officer in charge of a police station can start investigation or

otherwise. information either on 26. After reproducing the said paragraph, the

Court proceeded to state thus: the accused inasmuch as Though there is no such

statutory bar, the premise on which the High Court quashed the proceedings was

that the investigation by the the FIR would same officer who lodged prejudice the

investigating officer cannot be expected to act fairly and objectively. We find no

principle or binding authority to hold that the moment the competent police officer,

on the basis of received, makes out an FIR information incorporating his name as

the informant, he forfeits his right to investigate. If at all, such investigation could

only be assailed on the ground of bias or real likelihood of bias on the part of the

investigating officer. The question of bias would depend on the facts and

circumstances of each case and it is not proper to lay down a broad and



unqualified proposition, in the manner in which it has been done by the High Court,

that whenever a police officer proceeds investigate after registering the FIR on his

own, the investigation would necessarily be unfair or biased. In the present case,

the police officer received certain discreet information, which, according to his

assessment, warranted a probe and therefore made up his mind to investigate.

The formality of preparing the FIR in which he records the factum of having

received the information about the suspected commission of the offence and then

taking up the investigation after registering the crime, does not, by any semblance

of reasoning, vitiate the investigation on the ground of bias or to 31 the like factor.

If the reason which weighed with the High Court could be a ground to quash the

prosecution, the powers of investigation conferred on the police officers would be

unduly hampered for no good reason. What is expected to be done by the police

officers in the normal course of discharge of their official duties will then be

vulnerable to attack. Be it noted, the Court distinguished the decisions in

Bhagwant Kishore Joshi (AIR 1964 SC221 (supra) and Megha Singh (supra).

27. At this juncture, it would be fruitful to refer to S.Jeevanatham V. State, (through

Inspector of Police, T.N.), (2004) 5 SCC230 In the said case, the appellant was

found guilty under Section 8(c) read with Section 20(b)(ii) of the Narcotic Drugs

and Psychotropic Substances Act, 1985. One of the contentions that was

canvassed was that PW- 8, who lodged the FIR had himself conducted the

investigation and hence, the entire investigation was vitiated. The Court referred to

the decision in Jayapaul(AIR 2004 SC2684 (supra) and opined thus: In the instant

case, PW8conducted the search and recovered the contraband article and

registered the case and the article seized from the appellants was narcotic drug

and the counsel for the appellants could not point out any 32 circumstances by

which the investigation caused prejudice or was biased against the appellants.

PW8in his official capacity gave the information, registered the case and as part of

his official duty later investigated the case and filed a charge- sheet. He was not in

any way personally interested in the case. We are unable to find any sort of bias in

the process of investigation. 28. In the instant case, PW-8, who was a member of

the raiding party had sent the report to the police station and thereafter carried the

formal investigation. In fact, nothing has been put to him to elicit that he was

anyway personally interested to get the appellant convicted. In our considered



view, the decision in S. Jeevanatham, AIR 2004 SC4608(supra) would be squarely

applicable to the present case and, accordingly, without any reservation we repel

the submission so assiduously urged by Mr. Jain, learned senior counsel for the

appellant. In so far as the third question as to the search and seizure effected

being illegal, which would be fatal to the case of the prosecution is concerned,

there are a catena of decisions of the Supreme Court negating such a proposition.

33 It was held that the question whether a search and seizure was done in

accordance with law could not be considered at a preliminary stage of the

proceedings, if ultimately the accused should face the trial, it would be one of the

grounds to question the validity of the proceedings. (See: CBI v. Tapan Singh,

(2003) 6 SCC175. In State of Maharashtra v. Natwarlal D. Soni, (1980)4 SCC669,

it was held that even if a search is illegal, that would not vitiate the seizure and the

further investigation. In Ravindran v. Superintendent of Customs, (2007) 6

SCC410 it was held that the illegality of the search would not always be fatal to the

prosecution, it would only have a bearing on the appreciation of evidence of the

official witnesses and other materials depending on the facts of the case. Similar

was the view in Pratap Singh v. Director of Enforcement, (1985) 3 SCC72 34 8. In

the light of the above discussion, it may be said the proceedings before the court

below are vitiated. Consequently, the petitions are allowed and the proceedings in

respect of each of the petitioners stands quashed. It is to be noticed that the

petitioners in WP384982014, WP384512014 and WP384502014 are all close

family members of the petitioner in 32WP217822014 and are implicated only on

that account, and in view of the said petition being allowed, the case against each

of the other petitioners who are not public servants would fail. In so far as the

petitioner in Criminal Petition 7166/2015 is concerned, he would have the benefit

of the findings on points of law as to the proceedings being vitiated. nv Sd/-

JUDGE
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