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INTHESUPREMECOURTOFINDIA	 CIVILAPPELLATEJURISDICTION	 Reportable	 CIVILAPPEALNO.3798OF2018
(ArisingoutofSpecialLeavePetition(Civil)No.9584of2017)	 LOKPRAHARI,THROUGHITS
GENERALSECRETARYS.N.SHUKLA&ANOTHER	 ...Appellants	 Versus	 UNIONOFINDIA
THROUGHITSSECRETARY&OTHERS	...Respondents	Chelameswar,J.

JUDGMENT1	2.	Leavegranted.	ThisappealarisesoutofaWritPetitionthatchallengedthe	Constitutional	validity	of
certain	 Amendments1	 made	 to	 the	 Salaries,AllowancesandPensionsofMembersofParliamentAct,	 1954
(hereinafter	 referred	 to	 as	 the	 Act).	 The	 provisions
challengedrelatetothepaymentofpensionandotherfacilitiesto	 1	 By	 the	 Amendment	 Act	 2003,	 Act	 9	 of	 2004,
Amending	 Act	 No.40	 of	 2006	 and	 Amending	 Act	 37	 of	 2010.	 1
membersofParliament(hereinafterreferredtoasMPs)andex
membersofParliament(hereinafterreferredtoasexMPs),and	 their	 spouses/companions/dependents
(collectively	hereafter	referred	to	as	ASSOCIATES).	The	1st	Appellant	sought	the	following	prayers,	inter	alia,	in
the	Writ	Petition	before	the	AllahabadHighCourt:

1.

2.	 3.	 DeclarethattheprovisionsofvariousamendingActstoAct
30of1954,andparticularlythoseoftheAmendingAct9of	 2004,andAmendingActNo.40of2006andAmendingAct	 37
of	 2010,	 providing	 for	 pension/family	 pension	 to	 ex	 MPs/dependents,travelfacilitiestospouseandothernon
members,(inadditiontothecompanion)andexMPs,aswell
ascontinuationoffacilities,regardingunutilizedquotasof	 telephonecallselectricityandwaterunitsareultraviresof
theConstitutionandtheoriginalAct.	Issue	a	mandamus	to	the	opposite	parties	1	to	4	to	stop	forthwith	payment
of	 pension/family	 pension	 to	 ex	 MPs/dependents,andprovisionofotherfacilitiesin1above.	 Order	 recovery	 of
illegal	pension/family	pension	from	the	recipientsthereof.

3.	 The	 High	 Court	 dismissed	 the	writ	 petition	 negating	 all	 contentions	 raised	 by	 the	 1st	 Appellant	 herein,
holding	 that	 the	 issueisnolongerresintegrainviewoftheJudgmentinCommon
Cause,ARegisteredSocietyv.UnionofIndia2(hereafterreferred
toasCommonCause)whereinthisCourtheldthatParliamentis	 2	 (2002)	 1	 SCC882
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competenttolegislateonpensionsforexMPsandasacorollaryit	has	the	power	to	prescribe	any	condition	subject
to	 which	 the	 pensionmaybepaid.Weareintotalagreementwiththeconclusion
oftheHighCourtonthequestionoflegislativecompetence.	 4.
Thequestionwhichremainstobeanswerediswhetheranyof
theimpugnedamendmentswhichcreatevariousrightsinfavourof
exMPs&theirASSOCIATESandcertainotherfacilitiestoMPsare
violativeofArticle14oftheConstitutionofIndia,1950asbeing	 discriminatory.ItwasthecaseoftheAppellantthatthe
Common	 Causecaseissilentinthisrespect.However,theHighCourttook	 the	 viewthattheattack
onArticle14isforeclosedby	 Common	 Cause.	 5.	 Itisarguedbeforeusthat	 CommonCause	 tooknoteofthe
Petitionersargumenttherein3thattheActisviolativeofArticle14,
however,therewasneitheranydiscussionontheissuenorany	 bindingdecisiononthequestion.4
Therefore,itissubmittedthat	3

5.	Reference	was	made	by	the	Petitioner	in	WP	(C)	No.246	of	1993,	appearing	in	person,	to	the	provisions	of
Article	14	and	 it	was	 submitted	 that	 there	was	discrimination	 in	 favor	of	Members	of	Parliament	by	giving
them	pension	when,	unlike	Judges,	they	were	not	subject	to	the	process	of	impeachment.

47.	The	 issue	before	us	 is	squarely	one	of	competence,	namely,	 the	competence	of	Parliament	to	enact	the
said	 Section	 8-A.	We	 need	 not	 go	 into	 Entry	 73	 of	 List	 I	 for	 we	 are	 in	 no	 doubt	 that	 such	 competence	 is
conferred	 upon	 Parliament	 by	 the	 residuary	 Entry	 97	 of	 List	 I,	 and	 there	 is	 no	 provision	 in	 Article	 106	 or
elsewhere	that	bars	the	3	the	High	Court	erred	in	concluding	that	the	challenge	to	the	impugned	provisions	is
impermissible.	 We	 propose	 to	 limit	 our	 examination	 in	 the	 present	 case	 to	 the	 question	 of	 the
constitutionality	 of	 various	 Amendments	 brought	 after	 the
CommonCausecaseongroundsotherthanlegislativecompetence.

6.	Toanswerthesame,wemaystartwiththeanalysisofthe	various	provisions	of	the	Constitution	creating	various
constitutionalofficesbecausesomeoftheseprovisionscontemplate	the	possibility	of	 the	payment	of	pension	 in
respect	 to	 certain	 Constitutional	 offices,	 while	 no	 express	 reference	 is	 made	 with
regardtovariousotherofficescreatedbytheConstitution.	 7.	 Article59(3)5
specifiesthatthePresidentshallbeentitledto	 such	 emoluments,	 allowances	 and	 privileges	 as	 may	 be
determined	 by	 Parliament	 by	 law	 while	 Article	 158(3)	 specifies	 the	 same	 for	 the
Governor.NeitheroftheArticlesmakeanyreferencetothepayment
ofpension.However,Section2ofthePresidentsEmolumentsand	payment	of	pension	to	Members	of	Parliament.

5Article	59(3).	Conditions	of	Presidents	office.-	The	President	shall	be	entitled	without	payment	of	rent	to	the
use	of	his	official	residence	and	shall	be	also	entitled	to	such	emoluments,	allowances,	and	privileges	as	may
be	 determined	 by	 Parliament	 by	 law	 and,	 until	 provision	 in	 that	 behalf	 is	 so	 made,	 such	 emoluments,
allowances	 and	 privileges	 as	 are	 specified	 in	 the	 Second	 Schedule.	 4
PensionAct,1951providesforthepaymentofpensionandother	 facilitiestotheretiringPresident.6	 8.	 Article	 75(6)7
and	Article	164(5)	 respectively	 speak	of	 the	 salaries	and	allowances	of	Ministers,	which	Parliament	and	 the
StateLegislaturemaydeterminebylaw.

9.	Articles978and1869provideforthepaymentofsalariesand	allowances	of	the	Chairman	and	Deputy	Chairman
and	the	Speaker	and	the	Deputy	Speaker	of	Parliament	and	State	Legislatures.	The	VicePresident's	Pension
Act,	1997	has	an	6	Section	2.	(1)	Pension	to	retiring	Presidents.	There	shall	be	paid	to	every	person	who	ceases
to	 hold	 office	 as	 President,	 either	 by	 the	 expiration	 of	 his	 term	 of	 office	 or	 by	 resignation	 of	 his	 office,	 a
pension	of	6	one	 lakh	twenty	thousand	rupees	per	annum	for	the	remainder	of	his	 life.	 [	 (2)	Subject	 to	any
rules	that	may	be	made	in	this	behalf,	every	such	person	shall,	for	the	remainder	of	his	life,	be	entitled-	(a)	to
the	 use	 of	 a	 furnished	 residence	 (including	 its	maintenance),	 without	 payment	 of	 rent,	 a	 telephone	 and	 a
motor-	car,	 free	of	charge	or	 to	such	car	allowance	as	may	be	specified	 in	 the	rules-,	 (b)	 to	secretarial	staff
consisting	of	a	Private	Secretary,	a	Personal	Assistant	and	a	Peon,	and	office	expenses	the	total	expenditure
on	which	shall	not	exceed	twelve	thousand	rupees	per	annum;	(c)	to	medical	attendance	and	treatment	free



of	 charge.	 (d)	 to	 travel	 anywhere	 in	 India,	 accompanied	 by	 one	 person,	 by	 9	 highest	 class	 by	 air,	 rail	 or
steamer.	Explanation.--	For	the	purposes	of	this	sub-	section"	residence"	shall	have	the	meaning	assigned	to	it
in	 the	Salaries	and	allowances	of	Ministers	Act,	1952	].	7Article	75.	Other	Provisions	as	to	Ministers-	 (6)	The
salaries	and	allowances	of	Ministers	shall	be	such	as	Parliament	may	from	time	to	time	by	law	determine	and,
until	 Parliament	 so	 determines,	 shall	 be	 as	 specified	 in	 the	 Second	 Schedule.	 8Article	 97.	 Salaries	 and
allowances	of	the	Chairman	and	Deputy	Chairman	and	the	Speaker	and	Deputy	Speaker.-	There	shall	be	paid
to	 the	 Chairman	 and	 the	 Deputy	 Chairman	 of	 the	 Council	 of	 States,	 and	 to	 the	 Speaker	 and	 the	 Deputy
Speaker	of	the	House	of	the	People,	such	salaries	and	allowances	as	may	be	respectively	fixed	by	Parliament
by	 law	 and,	 until	 provision	 in	 that	 behalf	 is	 so	made,	 such	 salaries	 and	 allowances	 as	 are	 specified	 in	 the
Second	Schedule.	9Article	186.	Salaries	and	Allowances	of	the	Speaker	and	Deputy	Speaker	and	the	Chairman
and	 Deputy	 Chairman.-	 There	 shall	 be	 paid	 to	 the	 Speaker	 and	 the	 Deputy	 Speaker	 of	 the	 Legislative
Assembly,	 and	 to	 the	 Chairman	 and	 the	 Deputy	 Chairman	 of	 the	 Legislative	 Council,	 such	 salaries	 and
allowances	 as	may	 be	 respectively	 fixed	 by	 the	 Legislature	 of	 the	 State	 by	 law	 and,	 until	 provision	 in	 that
behalf	 is	 so	 made,	 such	 salaries	 and	 allowances	 as	 are	 specified	 in	 the	 Second	 Schedule.	 5
identicalprovisionwithrespecttothepaymentofpensionandpost
retirementfacilitiesasareprovidedtothePresident.10	 10.	 Article106ofthe	 ConstitutionstipulatesthatMPsshallbe
entitled	 to	 receive	 salaries	 and	 allowances	 to	 be	 determined	 by	 Parliamentthroughlegislation.11
Thereisnoexpressreferenceto	thepaymentofpension.

11.	 Ontheotherhand,theprovisostoArticle125(2)12andArticle	 221(2)13
respectivelymakeanexpressreferencetothepaymentof	pensiontojudgesoftheSupremeCourtandtheHighCourts.
10	Section	2.	Pension	to	retiring	Vice-Presidents.(1)	There	shall	be	paid	to	every	person	who	ceases	to	hold
office	as	Vice-President,	either	by	the	expiration	of	his	term	of	office	or	by	resignation	of	his	office,	a	Pension
1	 [at	 the	 rate	of	 fifty	per	 cent	of	 the	 salary	of	 the	Vice-President].	 per	month,	 for	 the	 remainder	of	his	 life
Provided	that	such	person	shall	not	be	entitled	to	receive	any	pension	during	the	period	he	holds	the	office	of
the	Prime	Minister,	 a	Minister	or	any	other	office	or	becomes	a	Member	of	Parliament	and	 is	 in	 receipt	of
salary	and	allowances	which	are	defrayed	out	of	the	Consolidated	Fund	of	India	or	the	Consolidated	Fund	of	a
State.	(1A)	The	spouse	of	a	person	who	dies	(a)	while	holding	the	office	of	Vice-President,	or	(b)	after	ceasing
to	hold	office	as	Vice-President	either	by	 the	expiration	of	his	 term	of	office	or	by	 resignation	of	his	office,
shall	 be	 paid	 a	 family	 pension	 at	 the	 rate	 of	 fifty	 per	 cent	 of	 pension	 as	 is	 admissible	 to	 a	 retiring	 Vice-
President,	for	the	remainder	of	her	life.	11Article	106.Salaries	and	Allowances	of	Members.-Members	of	either
House	of	Parliament	shall	be	entitled	 to	 receive	such	salaries	and	allowances	as	may	 from	time	 to	 time	be
determined	by	Parliament	by	law	and,	until	provision	in	that	respect	is	so	made,	allowances	at	such	rates	and
upon	such	conditions	as	were	immediately	before	the	commencement	of	this	Constitution	applicable	 in	the
case	of	members	of	the	Constituent	Assembly	of	the	Dominion	of	India	12Article	125.	Salaries,	etc.,	of	Judges.-
(2)	Every	 Judge	shall	be	entitled	 to	such	privileges	and	allowances	and	 to	such	rights	 in	 respect	of	 leave	of
absence	and	pension	as	may	from	time	to	time	be	determined	by	or	under	law	made	by	Parliament	and,	until
so	determined,	 to	 such	privileges,	allowances	and	 rights	as	are	specified	 in	 the	Second	Schedule:	Provided
that	neither	the	privileges	or	the	allowances	of	a	Judge	nor	his	rights	in	respect	of	leave	of	absence	or	pension
shall	 be	 varied	 to	his	disadvantage	after	his	 appointment.	 13Article	 221.	 Salaries,	 etc.,	 of	 Judges.-	 (2)	 Every
Judge	shall	be	entitled	to	such	allowances	and	to	such	rights	 in	respect	of	 leave	of	absence	and	pension	as
may	from	time	to	time	be	determined	by	or	under	law	made	by	Parliament	and,	until	so	determined,	to	such
allowances	 and	 rights	 as	 are	 specified	 in	 the	 Second	 Schedule:	 be	 varied	 to	 his	 disadvantage	 after	 his
appointment.	Provided	that	neither	the	allowances	of	a	Judge	nor	his	rights	in	respect	of	leave	of	absence	or
pension	 shall	 6	 12.	 Article	 148(3)14	 provides	 thatsalary	 and	 other	 conditions	 of
serviceoftheComptrollerandAuditorGeneralshallbeasmaybe
determinedbyParliamentbylaw.Theprovisotheretocontainsa	 reference	 to	 the	 payment	 of	 pension.	 The
Comptroller	and	AuditorGenerals(Duties,PowersandConditionsofService)Act,	1971	contains	various	provisions
for	 the	payment	of	pension	on	his/herdemissionofoffice.15	13.	Article	 32216	declares	 that	 the	expenses	of
Public	 Service	 CommissionsshallbechargedontheConsolidatedFundofIndia	 and	 such	 expenses	 include
salaries,	allowances	and	pensions	payabletoorinrespectofthemembersorstaffoftheCommission.	14Article	148.



Comptroller	and	Auditor-General	of	India.-	(3).	The	salary	and	other	conditions	of	service	of	the	Comptroller
and	 Auditor-General	 shall	 be	 such	 as	 may	 be	 determined	 by	 Parliament	 by	 law	 and,	 until	 they	 are	 so
determined,	shall	be	as	specified	 in	 the	Second	Schedule:	Provided	that	neither	 the	salary	of	a	Comptroller
and	Auditor-General	nor	his	rights	in	respect	of	leave	of	absence,	pension	or	age	of	retirement	shall	be	varied
to	 his	 disadvantage	 after	 his	 appointment.	 15Section	 6.	 Pension.-	 A	 person	 who	 demits	 office	 as	 the
Comptroller	and	Auditor-General	by	resignation	shall,	on	such	demission,	be	eligible	to	a	pension	at	the	rate
of	two	thousand	rupees	per	annum	for	each	completed	year	of	his	service	as	the	Comptroller	and	Auditor-
General:	Provided	that	in	the	case	of	a	person	referred	to	in	sub-section	(1)	or	sub-section	(3),	the	aggregate
amount	 of	 pension	 admissible	 under	 this	 sub-section	 together	 with	 the	 amount	 of	 pension	 including	 the
commuted	portion,	if	any,	of	his	pension,	and	the	pension	equivalent	of	the	retirement	gratuity	if	any	which
may	have	been	admissible	 to	him	under	 the	 rules	 for	 the	 time	being	applicable	 to	 the	Service	 to	which	he
belonged	 immediately	 before	 he	 assumed	office	 as	 the	Comptroller	 and	Auditor-General,	 shall	 not	 exceed
fifteen	 thousand	 rupees	per	annum	or	 the	higher	pension	 referred	 to	 in	proviso	 to	 sub-section	 (2)	or	 sub-
section	(3),	as	the	case	may	be.	16Article	322.	Expenses	of	Public	Service	Commissions	The	expenses	of	the
Union	or	a	State	Public	Service	Commission,	including	any	salaries,	allowances	and	pensions	payable	to	or	in
respect	of	the	members	or	staff	of	the	Commission,	shall	be	charged	on	the	Consolidated	Fund	of	India	or,	as
the	 case	 may	 be,	 the	 Consolidated	 Fund	 of	 the	 State.	 7	 14.
Article324(5)17stipulatesthatconditionsofserviceandtenureof
officeoftheElectionCommissionersshallbesuchasthePresidentmaybyrule	determine.

ThoughtheConstitutionissilentinregardtopaymentof
pensiontotheElectionCommissioners,Section6intheElection
Commission(ConditionsofServiceofElectionCommissionersand
TransactionofBusiness)Act,1991makesprovisionforpaymentof
pensiontoElectionCommissionerswhichisequaltothepension	 payabletoaSupremeCourtJudge.18	 15.
FromtheConstitutionalschemeitcanbeseenthatnoexpress
mandateexistsforthepaymentofpensionwithrespecttoanyone	 of	 the	 Constitutional	 offices.	 However,	 Articles
dealing	with	the	Judges	of	the	Supreme	Court	and	the	High	Courts	and	the	Comptroller	and	AuditorGeneral
stipulate	that	pensions	payable	17Article	324.	Superintendence,	direction	and	control	of	elections	to	be	vested
in	 an	 Election	 Commission	 (5)	 Subject	 to	 the	 provisions	 of	 any	 law	made	 by	 Parliament,	 the	 conditions	 of
service	and	tenure	of	office	of	the	Election	Commissioners	and	the	Regional	Commissioners	shall	be	such	as
the	President	may	by	 rule	determine:	Provided	 that	 the	Chief	Election	Commissioner	 shall	not	be	 removed
from	 his	 office	 except	 in	 like	manner	 and	 on	 the	 like	 grounds	 as	 a	 Judge	 of	 the	 Supreme	 Court	 and	 the
conditions	 of	 service	 of	 the	 Chief	 Election	 Commissioner	 shall	 not	 be	 varied	 to	 his	 disadvantage	 after	 his
appointment:	Provided	further	that	any	other	Election	Commissioner	or	a	Regional	Commissioner	shall	not	be
removed	from	office	except	on	the	recommendation	of	the	Chief	Election	Commissioner.	18Section	6.	Pension
payable	 to	 Election	 Commissioners.-	 (2)	 Where	 the	 Chief	 Election	 Commissioner	 [or	 an	 Election
Commissioner].	 demits	 office	 [whether	 in	 any	manner	 specified	 in	 [sub-section	 (3)].	 or	 by	 resignation].,	 he
shall,	on	such	demission	be	entitled	to	(a)	a	pension	which	is	equal	to	the	pension	payable	to	a	Judge	of	the
Supreme	Court	 in	 accordance	with	 the	provisions	of	 Part	 III	 of	 the	 Schedule	 to	 the	 Supreme	Court	 Judges
(Conditions	of	Service)	Act,	1958,	as	amended	from	time	to	time;	and	Judge	of	the	Supreme	Court	under	the
said	 Act	 and	 the	 Rules	 made	 thereunder,	 as	 amended	 from	 time	 to	 time	 (b)	 such	 pension	 (including
commutation	 of	 pension),	 family	 pension	 and	 gratuity	 as	 are	 admissible	 to	 a	 8
maynotbevariedduringtheirtenure.Theimplicationbeingthatif
thelawdealingwiththeserviceconditionsofanyoftheincumbents	 of	 any	 one	 of	 the	 said	 offices	 at	 the	 time	 of
their	 appointment	 providesforthepaymentofpension,suchaprovisionoflawcannot
bevariedtothedetrimentoftheincumbent.

16.	 The	 provisions	 under	 challenge	 fall	 under	 two	 categories	 (i)
provisionswhichconfertherightoffreetraveletc.totheMPsand
theirASSOCIATES;and(ii)provisionswhichconferthebenefitof



pensionandtherightoffreetraveletc.totheexMPsandtheir	ASSOCIATES.	THEPROVISIONSUNDERCHALLENGE:

17.	 Section8A19	 oftheActgrantspensionsto(i)exMPs,and(ii)
upontheirdeath,thepensionisgiventotheirrespectivespouses.
Section8AC20providesfamilypensiontothespouseofsuchMPson
thedeathoftheMP.ItispertinenttomentionherethatSection8A19Section	8A.	(1)	With	effect	from	the	18th	day	of
May,	2009,	 there	shall	be	paid	a	pension	of	 twenty	thousand	rupees	per	mensem	to	every	person	who	has
served	for	any	period	as	a	Member	of	the	Provisional	Parliament	or	either	House	of	Parliament	Provided	that
where	a	person	has	served	as	a	member	of	 the	Provisional	Parliament	or	either	House	of	Parliament	 for	a
period	exceeding	five	years,	there	shall	be	paid	to	him	an	additional	pension	of	thousand	five	hundred	rupees
per	mensem	 for	 every	 year	 served	 in	 excess	of	 five	 years	 Explanation.	 For	 the	purpose	of	 this	 sub-section
Provisional	Parliament	shall	include	the	body	which	functioned	as	the	Constituent	Assembly	of	the	Dominion
of	Indian	immediately	before	the	commencement	of	the	Constitution	20	Inserted	by	Act	40	of	2006	effective
from	 15-9-2006	 9	 asoriginallyenactedprovidedthatanMP,tobeeligibleforPension
musthavecompletedfouryearsoftenureinParliament.Butthis
wasdoneawaywithretrospectiveeffectbytheAmendmentActNo.9	 of2004.	 Section6B(1)21
oftheActconfersarighttoalltheMPs	 for	 unlimitedtravelbytrainalongwithspouse/companionfromany
placeinIndiatoanyotherplaceinIndia.Section6B(2)22provides
upto8airjourneysinayearfromtheMPsusualplaceofresidence
toDelhiandbackwhenParliamentisinSessionandalsoprovides
thespouseoftheMPunlimitedtraintravelbyFirstClassACatany	 time	 during	 the	 year.	 Section	 8AA23	 confers	 a
right	 of	 travel	 facilitiestotheexMPsandtheirASSOCIATES.Itprovidesforfree
ACIITierpassforonepersontoaccompanyanexMPinalltrain	 journeys	 and	 unlimited	 free	 travel	 by	 train	 along
with	 spouse/companionfromanyplaceinIndiatoanyotherplacein	 India.	 18.
Theprovisionsareimpugnedonthefollowinggrounds:

21.	Substituted	by	Act	16	of	1999	22	Inserted	by	Act	37	of	2010	effective	from	1-10-2010	23	Substituted	by	Act
9	of	2004	effective	from	15-9-2006	10	(i)	(ii)	(iii)	(iv)	thecontrastinthelanguagedisplayedinthevariousArticles	of
the	Constitution	dealing	with	 the	salaries	and	other	allowances	payable	 to	 the	various	Constitutional	office
holdersshouldnecessarilyleadtotheconclusionthatthe	 Constitution	 does	 not	 permit	 the	 payment	 of	 pension
and	 otherbenefitstoMPsandexMPs;	 the	 framers	 of	 the	 Constitution	 specifically	 denied
pensionarybenefitstotheMPsandthereforegivingofany	 POST	 RETIREMENT	 BENEFITS	 to	 exMPs	 and	 their
ASSOCIATES	would	amount	to	treating	those	who	were	deniedthisconstitutionalrighttopensionatparwiththose
constitutionalofficeswhosepensionwasexpresslyprotected.	 And	 to	 treat	 them	 on	 the	 same	 footing	 would
result	 in	 a	 violationoftherighttoequality;	 the	 impugned	 provisions	 are	 irrational24	 and	 arbitrary
becausethegrantofpensiontoallexMPswithouttaking	 into	consideration	their	respective	tenure	and	economic
conditionsgoesagainstpublicinterest25;and	lookedatfromthepointofviewofthetaxpayersandcrores	of	poor	and
needy	 people	 of	 the	 country,	 the	 impugned	 provisionsareanunfairandunjustexerciseofthelegislative
authorityoftheParliament.26	19.	We	shall	now	examine	the	core	submission	whether	the	silence	in	Article	106
operates	 as	 a	 prohibition	 for	 payment	 of	 pensiontotheformerMPs?.	 20.	 The	 submissions	 of	 the	 Appellants
proceed	 on	 the	 wrong	 assumptionthatcertainprovisionsoftheConstitutionmandatethe
paymentofpensiontopersonswhoholdconstitutionalofficeslike
theJudgesofthisCourt.Wehavealreadyexaminedthelanguage	 24	 Written	 Submissions	 of	 Petitioner	 in	 WP
before	 the	 Allahabad	 HC25Id.	 26	 Ground	 D	 of	 the	 Writ	 Petition	 11
oftherelevantprovisionsoftheConstitution.Weareoftheopinion	 that,	on	a	 true	and	proper	 construction	of	 the
text	 of	 those	 provisions,theydonotmandatethepaymentofpension.Theyonly
protectthepensionifpayableundertherelevantlawapplicableon
thedateofappointmentofapersontoanyoneofthoseofficesby	 declaring	 that	 such	 a	 condition	 could	 not	 be
altered	 to	 the	 detrimentofapersonsubsequenttohisappointment.	 However,	 the	 constitutional	 obligation	 to
pay	 pension	 to	 persons	 who	 hold	 such	 offices	 may	 arise	 by	 implication	 having
regardtotheoverallschemeoftheConstitutionrelevanttothose



offices.Theneedtosecuretheindependenceoftheholdersofthose
officesbyassuringthemthateitherthelegislatureortheexecutive
willnotbeabletodeprivethemofthefinancialresourcesnecessary
tokeepthemawayfromimpecuniousness,irrespectiveofthefact
thatadecisiontakenbytheincumbentsofeachofthoseofficesin
dischargeoftheofficialresponsibilitiesisacceptableornoteitherto	 thelegislatureortheexecutive.
Wemusthastentoaddthatwe	mustnotbeunderstoodtobemakinganyfinaldeclarationoflawin	 thisregard.	 12	 The
purpose	 of	 this	 analysis	 is	 limited	 only	 to	 demonstrate
thattheAppellantsstartsonawrongpremiseinassumingthatthe
textoftheConstitutioncontainsexpressprovisionsmandatingthe	payment	of	pension	in	connection	with	certain
constitutional	 offices.	 21.Thefactthatthereareexpressreferencestothepaymentof
pensionintheConstitutionforcertainConstitutionalfunctionaries
andnotforothers,inouropiniondoesnotleadtotheconclusion	 that	 the	 Constitution	 by	 its	 silence	 prohibits	 the
payment	 of	 pensiontothoseconstitutionalfunctionaries.EachConstitutional
officeholderfunctionsinaccordancewiththepowersandduties
entrustedtoiteitherbytheConstitutionorthelawsrelevantto
theirpowersandduties.TheframersoftheConstitutionbelieved
thatcertainofficesrequiredahigherdegreeofprotection,having
regardtothegreaterdegreeofindependenceexpectedoftheholders
oftheiroffices.Theframersknewhistoryandtheattemptsofthe
meninpowertosubjugatetheholdersofsuchoffices.Safeguards,	 therefore,	 were	 provided	 in	 respect	 of	 the
various	aspects	of	the	tenure	and	other	conditions	of	service	relevant	for	their	offices.	13	When	it	comes	to
MPs,	 however,	 such	 a	 higher	 degree	 of	 constitutionalprotectionisnotobviouslyrequiredastheauthority
tomakelawsrestsonlywiththem.	 22.	 Thetermsandconditionssubjecttowhichapersoniseither
appointedorelectedtooccupytheconstitutionalofficeisamatter	 of	 policy	 choice.	 The	 appropriate	 legislature
would	 be	 the	 constitutionallydesignatedauthoritytodeterminethoseconditions.	 It	 is	 too	 well	 settled	 in
constitutional	 law	 that	 the	 authority	 of	 legislature	 to	 make	 a	 policy	 choice	 is	 only	 circumscribed	 by	 the
limitations	 imposed	 by	 the	 Constitution,	 either	 by	 an	 express
provisionorbyanecessaryimplicationarisingoutoftheschemeof	 the	 Constitution.	 It	 is	 a	 well	 established
principle	commencing	from	McCullochs	case27	and	followed	by	a	long	line	of	judicial	pronouncements28	that
whatever	 is	 not	 prohibited	 by	 the	 Constitutionispermissibleforthelegislature.	 27	 McCulloch	 v.	 Maryland,	 4
Wheat.	316,	425-437,	4	L.Ed.	579	(1819):

But	we	think	the	sound	construction	of	the	Constitution	must	allow	to	the	national	legislature	that	discretion
with	respect	to	the	means	by	which	the	powers	it	confers	are	to	be	carried	into	execution	which	will	enable
that	body	to	perform	the	high	duties	assigned	to	it	in	the	manner	most	beneficial	to	the	people.	Let	the	end
be	legitimate,	 let	 it	be	within	the	scope	of	the	Constitution,	and	all	means	which	are	appropriate,	which	are
plainly	adapted	to	that	end,	which	are	not	prohibited,	but	consist	with	the	letter	and	spirit	of	the	Constitution,
are	Constitutional.

28	See	State	of	Kerala	v.	N.M.	Thomas,	(1976)	2	SCC310	para	107;	see	also	State	of	Karnataka	v.	Union	of	India,
(1977)	 4	 SCC608	 para	 69	 14	 23.	 Further	 if	 we	 were	 to	 accept	 the	 argument	 that	 those
Constitutionalfunctionarieswhoareentitledtopensionbythetext
oftheConstitutionformadistinctclassexclusivelyentitledtothe	payment	of	pension	the	result	would	be	that	the
CAG,	the	Chairman	and	Deputy	Chairman	of	the	Parliament	or	State	Legislature,	and	Ministers	of	the	Centre
and	State	would	be	disentitledtopension.

24.	 AnotherargumentadvancedbytheAppellantsisthatpension
ispayabletoanemployeeofStateafterhissuperannuation.Since
MPsarenotemployeesofState,theyarenotentitledforpension
northeParliamentiscompetenttoprovidepaymentofpensionto	 the	 exMPs.	 In	 our	 opinion,	 there	 is	 a	 fallacy	 in



the	above	submission,insofarasitassuresthatpensionisonlypayableto	formeremployeesofStateandnobodyelse.
Suchasubmission	 emanatesfromthefactthatcertainpaymentsmadetotheformer
employeesofStatearecalledpensionsandthemisconceptionofthe	 Appellants	 that	 the	 expression	 pension	 can
only	 have	 one	 meaning.Therearevariousothercategoriesofpaymentsmadeby	 15
Statewhicharecalledpensions,suchas,OldAgePension,Widow	Pension,andDisabilityPensionetc.

25.	 TheappellantshaverelieduponthedecisioninAlagaapuram
R.Mohanraj&Othersv.TamilNaduLegislativeAssembly,29to
arguethattheactivityofMPsisnotanoccupationcontemplated	 byArticle19(1)
(g)oftheConstitutionofIndiaand,therefore,no	pensioncanbepaidtoexMPsortheirASSOCIATES.

26.	 Inouropinion,thisargumentisonlytoberejected,becauseit
onceagainispremisedonthebeliefthattheexpressionpension
hasonlyoneconnotationinlaw.ThequestionbeforethisCourtin	 Alagaapuram	 R.	 Mohanraj	 was	 whether	 a
Member	 of	 the	 Legislative	 Assembly	 is	 carrying	 on	 any	 occupation	 within	 the	 meaningofArticle19(1)
(g)oftheConstitutionofIndia.	 Thefact	 thatthisCourtheldthatthisisnotanoccupationunderArticle	 19(1)
(g)neednotnecessarilymeanthattheParliamentisprohibited
frommakingpaymentofsuchallowancestoMPsifitconsidersit	appropriatehavingregardtovariousrelevantfactors.
29	 (2016)	 6	 SCC82	 16	 27.	 TheexpressionallowancesofMPsoccurringunderEntry73
ofListIoftheSeventhSchedule,30inouropinion,iswideenoughto
coverthepaymentofpensionandtheotherbenefitscoveredby	 theimpugnedprovisionstoMPsorexMPs.
Evenotherwisethe	 authorityofParliamentunderEntry97ofListI31iswideenoughto
covertheimpugnedlegislationasheldbyCommonCause.	28.	In	this	context,	we	may	recall	the	remarks	made	by
two	eminent	members	of	the	Constituent	Assembly,	namely	Dr.	B.R.	Ambedkar	and	Shri	K.T.	Shah	to	illustrate
the	fallacy	of	the	Appellantsunderstanding.

29.	 Dr.Ambedkar,whiledebatingtheneedtoprovidepensionary
benefittothePresidentofIndia,threwsomelightonthequestion:	 whether	 the	 Constituent	 Assembly	 sought	 to
exclude	 post	 retirementbenefitstoMembersofParliament:
Therefore,intheforminwhichtheamendmentismoved,Idonot
thinkthatitisapracticalpropositionforanyonetoaccept.But
thereisnodoubtaboutthegeneralviewthathehasexpressed,	 that
afteracertainperiodofserviceinParliament,Members,	30	Entry	73	of	List-I	of	 the	Constitution	of	 India	Salaries
and	allowances	of	members	of	Parliament,	the	Chairman	and	Deputy	Chairman	of	the	Council	of	States	and
the	Speaker	and	Deputy	Speaker	of	the	House	of	the	People.

31	Entry	97	of	List-I	of	the	Constitution	of	India	Any	other	matter	not	enumerated	in	List	II	or	List	III	including
any	tax	not	mentioned	in	either	of	those	Lists.

17	 including	 the	 President,	 ought	 to	 be	 entitled	 to	 some	 sort	 of
pension,andIthinkitisalaudableideawhichhasbeengiven
effecttointheBritishParliament,andIhavenodoubtthatour	futureParliamentwillbearthisfactinmind.

32	[emphasissupplied].

30.	 In	 debating	 whether	 it	 was	 necessary	 to	 make	 an	 express
provisionforthepaymentofpensiontoGovernorsaftertheydemit	office,ShriShahobserved:

Theobjectofprovidingsuchsecurityforthepersonswhohave
risentothishighlevelisthesameasthatwhichnowsecuresto
everyworkmanincivilizednationsanoldagepension,apension	 or	 superannuation	 allowance,	 which	 would	 be
calculated	 to	 sufficetomaintainhiminthestandardoflifetowhichhewas
accustomedwhileatwork.Apensionisdeferredpay,notpaidto



theworkerwhileatwork;andtheanalogywillholdherealso.	 Thisalsoisatypeofworkperhapsthehighestofitskind
whichshouldnotgounprovidedforaltogetherbytheStatefor
therestoftheperiodonearthofthePartieswhohaveservedso	eminentlytheState.

33	[emphasissupplied].

31.	Weareoftheviewthatthesequestionsareintheorbitofthe	wisdom	of	the	Parliament	in	choosing/changing	the
legislative	 policy	 whether	 the	 various	 benefits	 created	 under	 the	 impugned
provisionsarerationalhavingregardtotheaffluentfinancialstatus
ofsomeoftheMPsorthepovertyofthemillionsofthepopulation
etc.Thesearenotjusticiableissues.Inthiscontext,wemayreferto	 32	Constituent	Assembly	 of	 India	Debates,	 Vol.
VII	 -	Debate	on	Draft	Article	48,	 27th	December	1948	33	Constituent	Assembly	of	 India	Debates,	Vol.	 VIII	 -
Debate	on	Draft	Article	135A,	31st	May,	1949	18	the	principle	laid	down	by	this	Court	in	Dr.	P.	Nalla	Thampy
Terahv.UnionofIndia&Others34:

IftheprovisionsofthelawviolatetheConstitution,theyhaveto
bestruckdown.Wecannot,however,negatealawontheground
thatwedonotapproveofthepolicywhichunderliesit.Canthe
Court,forexample,strikedownRule90onthegroundthatthe
limitofrupeesonelakhistoohighintheIndiancontext?.Wemay	 have	 our	 own	 preferences	 and	 perceptions	 but,
they	cannot	be	usedforinvalidatinglaws.

32.	An	 I.A.	was	 filed	 in	 this	appeal,	which	 is	 required	 to	be	disposed	of.	 It	was	 from	Respondent	No.	5,	 the
Election	 CommissionofIndia,whichhassoughttobedeletedfromthearray
ofparties.Itisstatedthatneitherisanyreliefsoughtfromthem
norisanydirectiveprayedforfromRespondentNo.5inthisappeal,	 asthisisapurelyconstitutionalchallenge.	 I.A.	 is
allowed.	 Respondent	 No.	 5	 stands	 deleted	 from	 the	 arrayofparties.	 34	 (1985)	 Supp	 SCC189	 19	 33.
Inviewoftheforegoing,theappealstandsdismissed,withno	 orderastocosts.	 (J.CHELAMESWAR)
.....................................J.

......................................J.

(SANJAYKISHANKAUL)	NewDelhi;	April16,2018.	20
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