SooperKanoon - India's Premier Online Legal Search - sooperkanoon.com

R. Muthukumar Vs. The Chairman, Tamil Nadu Power Generation and
Distribution Corporation, TANGEDCO (TNEB) and Another

R. Muthukumar Vs. The Chairman, Tamil Nadu Power Generation and
Distribution Corporation, TANGEDCO (TNEB) and Another

SooperKanoon Citation : sooperkanoon.com/1186821

Court : Chennai Madurai

Decided On : Nov-28-2016

Judge : The Honourable Dr.(Mrs.) Justice S. Vimala
Appeal No. : W.P. (MD) No. 4257 of 2016
Appellant : R. Muthukumar

Respondent : The Chairman, Tamil Nadu Power Generation and Distribution
Corporation, TANGEDCO (TNEB) and Another

Judgement :

(Prayer: Petition filed under Article 226 of the Constitution of India praying for the
issuance of a Writ of Certiorarified Mandamus to call for the records relating to the
impugned order passed by the second respondent, dated 30.07.2014, in his
proceeding letter Na.Ka.N0.08040/256/Ma Po/Theni/U.Ni.A9/Ni P.2/U2/Ko.Va
Ve/2014, quash the same and further direct the respondents to provide petitioner
an employment in any suitable post on petitioner's educational qualification under
compassionate grounds in their Department.)

1. This writ petition has been filed seeking to quash the order passed by the
second respondent, dated 30.07.2014, by which the claim for compassionate
appointment has been rejected on three grounds and to provide employment in
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any suitable post, based on petitioner's educational qualification under
compassionate grounds in their Department.

2. The second respondent, by the proceedings, dated 30.07.2014, has informed
the petitioner's mother, R.Lakshmi, that the application filed seeking
compassionate appointment for the petitioner, through the application filed by the
petitioner's mother, dated 08.07.2014, cannot be considered on account of the
following three reasons, viz., (i) the application for compassionate appointment is
not made within a period of three years, (ii) the minimum educational qualification
prescribed is eighth standard and (iii) the petitioner ought to have completed 18
years of age as on the date of application.

3. After giving three reasons for rejection, it is stated in the order that the
petitioner's father died on 01.01.2007 and the application for compassionate
appointment has been filed after seven-and-half years of death and therefore, the
application is barred by limitation and it cannot be considered. This rejection order
Is under challenge, in this writ petition, by the petitioner.

4. The learned counsel for the petitioner would submit that the period of three
years prescribed for submitting the application does not necessarily commence
from the date of death in all cases and in deserving cases, it commences from the
date of the beneficiary attaining majority; so far as the petitioner is concerned, the
petitioner's date of birth, according to the school certificate, is 11.04.1996; he has
attained majority only in the year 2014, i.e., on 11.04.2014; this application for
compassionate appointment has been submitted on 08.07.2014, i.e., within a
period of three months, after attaining majority and hence, the application
submitted is well within time and hence, the application ought not to have been
rejected.

4.1. The said submission of the learned counsel is supported by a decision of the
Division Bench of this Court reported in W.A(MD)No0.1400 of 2011, dated
16.12.2015, where-under, it has been held as follows:-

3. It is admitted fact that the employee died on 19.03.1992, leaving behind four
children and at that time, the appellant is the eldest son, aged about 12 years. If



he applied for appointment on compassionate ground at that time, when he was
12 years, his application would have been rejected on the ground that he was a
minor and, therefore, on attaining majority, the appellant rightly applied for
appointment on compassionate ground. However, taking into consideration the
plight of the family and also the young age of the mother and other children, it is a
case where appointment on compassionate ground has to be given. Three years
limitation cannot be applied in strait-jacket formula and each and every case has
to be approached differently, based on the facts. Since the eldest son of the family
has rightly applied for appointment on compassionate ground, on attaining
majority, the respondents have to consider the appellant's application for
appointment on compassionate ground .

4.2. The High Court of Allahabad reported in MANU/UP/1906/2016 considered the
issue as to whether the application not made within the stipulated period of four
years seeking compassionate appointment can be considered. Relying upon the
Judgment of this Court, which was upheld by the Supreme Court, the Court
directed the appointing authority to consider the claim for compassionate
appointment though the application was out of time only on account of minority.
The relevant paragraphs highlighting the judgment of this Court are extracted for
reference as under:

11. The issue as to whether an application made after 4 years can be considered
or not, has come up for consideration in number of cases before High Court and
the Honourable Supreme Court where the findings have been given by the Courts
that in case the appellant has not filed application seeking compassionate
appointment within four years from the date of death of his father and that he has
not completed 18 years of age within four years, these are not valid grounds to
deny appointment on compassionate ground. Similar issue was considered by
Madras High Court in the decision reported in T. Meer Ismail Ali v. The Tamil Nadu
Electricity Board, MANU/TN/0337/2004 : 2004 (3) CTC 120 [F.M. Ibrahim
Kalifullah, J. (as he then was)]. In the said case the deceased Board employee
died on 13.04.1993 and the application submitted by one of his daughter on
05.08.1997 was rejected on the ground that she had not completed 18 years of
age and after completing 18 years of age when an application was made on



04.07.2000 which was rejected on the ground that the application was not made
within three years from the date when the Board Proceedings dated 13.10.1995
was issued. The Court considering the technical plea raised by the respondent
Board set aside the said order and remitted the matter to pass fresh orders without
reference to the objections already raised by the Board. The said order of the
learned single Judge was challenged by the TNEB in W.A. No. 4008 of 2004
before the First Bench of Madras Court (consisting of the Hon'ble Mr. Justice
Markandey Katju, C.J. (as he then was) and N.V. Balasubramanian, J.) which
dismissed the writ appeal on 01.12.2004. The respondents therein filed SLP No.
6387 of 2005 against the said order which was also dismissed on 01.04.2005 by
the Honourable Supreme Court and consequently the said writ appellant was
given compassionate appointment.

12. Another Writ Petition in W.P. No. 41459 of 2005 was considered by Madras
High Court on the same set of facts. The said writ petition was allowed following
the earlier order of the Division Bench of Madras High Court made in W.A. No.
4008 of 2004 dated 01.12.2004 and the said decision is reported in Selvi R,
Anbarasi v. Chief Engineer (Personnel), TNEB, Chennai, MANU/TN/8585/2006 :
2006 (2) MLJ 200. The said order was challenged by the TNEB before the First
Bench in W.A. No. 988 of 2006. However, the said appellant was given
appointment on compassionate ground by implementing the order and therefore
the writ appeal was dismissed as infructuous on 15.09.2006 by recording the
statement made by the Standing Counsel for the TNEB.

13. In W.P. No. 21512 of 2003 one Indiraniammal challenged the rejection of
compassionate appointment before Madras High Court on similar ground. The
learned single Judge dismissed the writ petition by order dated 04.08.2003 against
which W.A. No. 3050 of 2003 was filed and the said writ appeal was allowed by
the Division Bench (consisting of the Hon'ble Mr. Justice P. Sathasivam (as he
then was) and S.K. Krishnan, J.) by order dated 08.03.2005 following the earlier
judgments as well as the Supreme Court Judgment reported in Balbir Kaur v. Steel
Authority of India Ltd., MANU/SC/0400/2000 : (2000) 6 SCC 493. Against the said
decision Civil Appeal No. 2039 of 2006 was filed by the respondent Board which
was dismissed by the Honourable Supreme Court on 30.03.2010.



14. Dismissal of another W.P. No. 775 of 2004 by order dated 29.01.2005 of
Madras High Court on the ground of delay was considered by the Division Bench
(F.M. Ibrahim Kalifullah, J. (as he then was) and P. Murugesan, J.) in W.A.(MD).
No. 29 of 2006 and by order dated 27.06.2006 the Division Bench allowed the writ
appeal and directed to give compassionate appointment to the younger son of the
deceased Board employee, who died on 15.11.1996. The said order of the
Division Bench was also challenged by the Board in SLP(C) No. 15534 of 2007
which was also dismissed by the Apex Court on 08.04.2009.

15. In W.P. No. 18575 of 2006 filed by P. Venkatesan, Madras High Court again
considered similar issue and allowed the writ petition on 20.06.2006 by following
earlier orders. The said order was also challenged by the respondent in W.A. No.
42 of 2007 and the Division Bench (D. Murugesan, J. and K. Venkataraman, J.)
dismissed the writ appeal on 02.07.2009. The Board filed SLP(C) No. 8305 of
2010 which was also dismissed by the Hon'ble Supreme Court on 06.07.2010. The
said candidate viz., P.Venkatesan was given compassionate appointment by order
dated 18.08.2010.

16. Similar issue came up for adjudication before High Court of Madras in J. Jeba
Mary vs. The Chairman, Tamil Nadu Electricity Board reported in
MANU/TN/0674/2011 :2011 (3) LLN 405 (Mad.) which was considered by Mr.
Justice N. Paul Vasanthakumar. The writ was allowed and the direction was given
to give compassionate appointment to the dependent of the deceased employee.
The judgment was confirmed by the Apex Court.

17. From the above referred decisions passed in series of cases on the same
ground, it is evident that on the similar grounds raised by the respondents that the
appellant has not filed application seeking compassionate appointment within
stipulated period from the date of death of his father and that he has not
completed 18 years of age within stipulated period are not valid grounds to deny
appointment on compassionate ground as according to appellant no one in his
family was employed and the family of the appellant was in indigent circumstance
even on that date. Therefore, when the family of the employee who died in
harness is still suffering where no other member is employed, this Court as well as



the Apex Court have always come to rescue of the applicant seeking appointment
on compassionate grounds. Such applications can also be entertained in
deserving cases and the said rule of 4 years can only be treated as a rule of
thumb and cannot be strictly implemented in all cases.

5. From the dictum laid down in the reported cases, it is clear that the application
must be construed to have been filed in time.

5.1. Even if the application had been filed within a period of three years from the
date of death of the deceased, the application would not have been entertained as
the claimant had the minority as the disqualification at that point of time.

6. It is also pointed out that the petitioner has requisite educational qualification.
Therefore, the respondents are directed to provide compassionate appointment to
the petitioner, suitable to his educational qualification, within a period of one month
from the date of receipt of a copy of this order.

7. With the above directions, this writ petition is disposed of. No costs.
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