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Judgement :

1. Heard Mr. J. E. Coelho Pereira, learned Senior Counsel appearing for the

appellants, Ms. P. Chopdekar, learned Counsel appearing for the respondent no.1

and Mr. Abhay Neogi, learned Counsel appearing for the respondent no.2.

2. Admit.

3. Heard forthwith with the consent of the learned counsel appearing for the

respective parties.

4. Learned Counsel appearing for the respondents waive notice.

5. Mr. Coelho Pereira, learned Senior Counsel appearing for the appellants, took

me through the record and, more particularly, the Development Agreement
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entered into between the appellants and the respondent no.1 for development of

their properties, apart from the irrevocable power of attorney and more particularly

the impugned order under challenge in this appeal to press for the grant of stay,

pending the hearing of appeal on merits.

6. It was his contention that the learned Trial Court had given a convenient go-by

to the cardinal principles governing the grant of temporary injunction and had not

considered the ratio laid down by the Hon'ble Apex Court in the case of Dalpat

Kumar and another Vs. Prahlad Singh and others, AIR 1993 SC 276. Besides

there was no privity of contract between the appellants and the respondents no.2.

It was his contention that the power of attorney executed in favour of the

respondent no.1 was misused by him and that the Memorandum of Understanding

was drawn even after the death of his mother.

7. The thrust of his arguments was mainly to canvass that the learned Trial Court

has not considered the facets of their case in its totality and had rather laid more

importance on the case of the respondents no.2 particularly to the extent of the

investments made by them and the hardship and prejudice which would be caused

to them while determining the benefit of relief of injunction. It was further his

contention that the relevant clauses of the Agreement dated 30.11.2014 were not

considered, as also the clauses of irrevocable power of attorney which did not

confer any power on the respondent no.1 to enter into any agreement or

Memorandum of Understanding. There was an arguable matter and the matter

deserved admission, while pressing for the grant of the stay as there was every

likelihood of the third party rights being created interregnum.

8. Mr. A. Neogi, learned Counsel appearing for the respondents no. 2 gave a

sequence of events and propounded his case that the suit was filed in the year

2014 in respect of the events which occurred in the year 2004. He primarily relied

upon the following judgments in Mohd. Mehtab Khan and ors. Vs. Khushnuma

Ibrahim and ors., AIR 2013 SC 1099, Mangalam Group Vs. Nandkumar

Bhalchandra Bhondve, 2013(1) ABR 331 and Wander Ltd. And Anr. Vs. Antox

India P. Ltd., 1990(Supp) SCC 727, to buttress the proposition culled out in the

case of Wander Ltd. (supra), that the Court sitting in appeal on principle would not



substitute its discretion with that exercised by the learned Trial Court only because

a different view is possible in the matter. There can be no dispute with the

proposition culled out in the case of Wander Ltd. (supra) as also in the cases of

Mohd. Mehtab Khan and others (supra) and Mangalam Group(supra), but these

were held while deciding the matters on merits.

9. In the course of arguments, it was fairly conceded by Mr. Abhay Neogi, learned

Counsel appearing for the respondents no. 2, on instructions, that the respondent

no. 2 would not create any third party right or interest and shall maintain status

quo, provided its possession was protected in the meantime pending the hearing

and disposal of the suit before the learned Trial Court.

10. Mr. Ceolho Pereira, learned Senior Counsel, however, submits that the

appellants did not admit the possession of the respondents no. 2 to the suit

properties. However, such a contention does not merit consideration, inasmuch

as, the appellants had entered into an agreement with the respondent no.1 as way

back in the year 2004 and it is equally borne out from the record that the

respondent no.1 in their turn, taking shelter of the irrevocable power of attorney,

had entered into a separate agreement with the respondents no. 2 for the

development of a distinct area of the suit properties.

11. Consequently, it is also not particularly in dispute that the respondents no. 2

had to the chagrin of the appellants, had carried out construction of two buildings

in the portion of the suit properties and therefore, the objection to their possession

is not well founded on behalf of the appellants.

12. There was no submission advanced on behalf of the respondent no.1, whose

role, has otherwise been relegated to the background consequent to the transfer

of interest into the properties in favour of the respondents no. 2 under the

irrevocable power of attorney.

13. Be that as it may, in view of the fair concession of Mr. Neogi, learned Counsel

appearing for the respondents no. 2 and considering that the interest of the

appellants are adequately protected qua the suit properties, who are otherwise

entitled to 12 flats consequent to the Agreement of 2004 entered into with the



respondent no.1. Since all the issues have been squarely met, in view of the fair

concession coming forth in the course of arguments, i pass the following order:-

ORDER

i. The appeal is allowed. The impugned order dated 14.7.2015 passed by the

learned Ad-hoc Senior Civil Judge, Mapusa in Special Civil Suit No.64/2013/A is

quashed and set aside.

ii. The respondents, in particular, are directed to maintain status quo and not to

create any third party right or interest in the suit properties pending the hearing

and final disposal of the Special Civil Suit No. 64/2013/A.

iii. Both the learned counsel submit that the matter could be thrashed out by

recourse to mediation which could bring an end to the lis between the parties. By

consent of the parties, Mr. R. G. Ramani, learned Advocate is appointed as a

Mediator to work-out the modalities between the parties.

iv. Considering that the one of the appellants is a senior citizen, the trial Court is

directed to dispose off the Special Civil Suit No.64/2013/A, as expeditiously as

possible, as stated to be pending, at the stage of issues.

v. Appeal stands disposed off accordingly.
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