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1. Rule. Rule made returnable forthwith. Ms. A. Agni, learned Counsel waives

service for the respondents. Heard finally by consent.

2. The petitioner is the tenant of the respondents. The respondents had filed

eviction proceedings against the petitioner before the Rent Controller. By an order

dated 29/09/1997, the Rent Controller had allowed the application directing

eviction of the petitioner. This was challenged by the petitioner before the

Administrative Tribunal. It is undisputed that by virtue of amendment to the Goa,

https://sooperkanoon.com/
https://sooperkanoon.com/1176342


Daman and Diu Buildings (Lease, Rent and Eviction) Control Act, 1968 which

came into force on 24/05/2013 the jurisdiction to hear the appeals from the order

of Rent Controller was transferred to the District Court. According to the petitioner

the files were not physically transferred to the District Court for quite sometime. In

the meantime, the respondent- Smt.Aisham Bi expired on 16/07/2014. Eventually,

on 20/10/2015, the files were transferred to the District Court. The District Court

issued notice to the parties. The petitioner received the notice on 2/02/2015. The

appeal was fixed for 4/02/2015. On that day, the petitioner appeared along with his

Counsel and sought time to bring the legal representatives of the present

respondent on record. It appears that time was granted till 16/02/2015. However,

the petitioner filed an application for bringing legal representatives on 06/02/2015

itself. That was accompanied by an application for condonation of delay. The

learned District Judge by the impugned orders dated 12/06/2015 has refused to

condone the delay of 140 days on the ground that the petitioner has not shown

due diligence in filing application. Consequently, the application for bringing legal

representatives was also rejected. In pursuance thereof the appeal was dismissed

as abated. These three orders dated 12/06/2015 are subject matter of challenge in

this petition. That is how the petitioner is before this Court.

3. It is submitted by Mr. R.G. Ramani, learned Counsel for the petitioner that for

want of the files being transferred, the petitioner could not take steps for filing the

application for bringing the legal representatives on record. It is submitted that the

respondent died after the jurisdiction was transferred by virtue of the amendment.

Thus, the application could not have been filed before the Administrative Tribunal.

It is submitted that after notice was issued form the District Court on 2/02/2015,

the application is filed within a period of 4 days and thus the delay deserves to be

condoned.

4. Ms. A. Agni, the learned Counsel for the respondent submits that the petition

would not be maintainable. Reliance is placed on the decision or the Hon'ble

Supreme Court in the case of Radhey Shyam and Anr. v/s Chhabi Nath and

Ors. reported in (2009) 5 SCC 616 and Sneha Gupta V/s. Devi Sarup and Ors.

reported in (2009) 6 SCC 194 in order to submit that the powers of

superintendence available to this Court under Article 227 of the Constitution have



to be sparingly exercised to keep Tribunals and Courts within the bounds of their

authority. Such orders can be examined only in very exceptional cases when

manifest miscarriage of justice has been occasioned. Such power, however, is not

to be exercised to correct a mistake of fact and of law.

5. In so far as the merits are concerned, it is submitted that the record would show

that the petitioner was aware of the death of the respondent from August 2014 and

as such, should have taken steps to file the application with expedition. The

learned Counsel has also pointed out the contents of para 19 of the petition in

order to submit that even according to the petitioner the earlier notice issued by

the District Court was served on advocate Mr. Malik, who was appearing for the

petitioner in which the appeal was fixed for appearance on 16/12/2014. It is further

submitted that once notice was served on the Counsel there was no reason for the

petitioner not to have filed the application earlier.

6. I have considered the rival circumstances and the submissions made. With the

assistance of the learned Counsel for the parties, I have perused the impugned

order and the copies of the roznama. It is undisputed that by virtue of the

amendment to the Goa, Daman and Diu Buildings (Lease, Rent and Eviction)

Control Act, 1968, the jurisdiction to hear the appeals stood transferred from the

Administrative Tribunal to the District Court with effect from 24/05/2013. The

respondent died on 16/07/2014. The copy of the roznama would show that the

papers of the appeal were received in the District Court on 20/10/2015. It also

shows that the notice was issued in which the date of appearance was fixed on

4/02/2015. The roznama would further show that time was sought and the appeal

was fixed on 16/02/2015 and in the meantime on 6/02/2015, the application for

bringing legal representatives along with an application for condonation of delay

came to be filed. If that be so, it is difficult to accept that the petitioner has not

acted with due expedition and diligence. The learned District Judge has relied

upon the service of notice on the petitioner/appellant and the advocate. However,

it is significant to note that the notice by which the date of appearance was

indicated as 19/11/2014, was not personally served on the appellant, but was

served on the Advocate Mr. Malik. The petitioner has made out a case that the

advocate had not informed about the same to him. The fact that the notice was



served on the advocate cannot act to the detriment of the petitioner, particularly, in

view of the contention that the concerned advocate did not inform the petitioner. It

is trite that no party can be made to suffer for the lapse of the advocate. The

record would show that after the receipt of the notice on 2/02/2015, the application

is filed within 4 days on 6/02/2015. There cannot be any dispute with the

proposition that the powers available under Article 227 of the Constitution of India

have to be sparingly exercised in exceptional cases and when there is manifest

miscarriage of justice. As noticed in the present case, the District Court has

proceeded on the assumption that the earlier notice was also served on the

petitioner. At the cost of repetition it needs to be stated that the only notice served

on the petitioner personally was on 2/02/2015 and the application is filed within 4

days thereof. In that view of the matter, the impugned order would need

interference, even with the constraints on the exercise of jurisdiction under Article

227 of the Constitution of India.

7. Thus, the petition is allowed. The impugned orders are hereby set aside. The

application for condonation of delay and for bringing the legal representatives on

record is hereby allowed as prayed. The impugned order dismissing the appeal as

abated is also set aside. The appeal is restored to the file of the District Judge at

its original number for its disposal in accordance with law. The parties to appear

before the District Court on 5/10/2015 at 10.00 a.m.

8. At this stage, the parties submit that the appeal before the District Court may be

expedited. It is submitted that the original appeal filed before the Administrative

Tribunal is of the year 1997. In the circumstances, the District Judge shall decide

the appeal as expeditiously as possible and preferably within a period of 6 months.

9. Rule is made absolute in the aforesaid terms with no order as to costs.
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